
 
November 14, 2020 

Protest and new exhibits submitted via email 
Hardcopies submitted via mail 
 
U.S. Bureau of Land Management 
Wyoming State Office 
Attn. Kim Liebhauser, Acting State Director 
5353 Yellowstone Road 
Cheyenne, Wyoming 82009 
blm_wy_og_lease_sale_info@blm.gov 
 
Re: Protest of the Wyoming BLM’s December 15-17, 2020 (Fourth Quarter) 

Competitive Oil and Gas Lease Sale 
 
Dear State Director Liebhauser, 
 

Pursuant to 43 C.F.R. § 3120.1-3, WildEarth Guardians, Center for Biological Diversity, 
Waterkeeper Alliance, and Western Watersheds Project (hereafter “Conservation Groups”) 
submit the following protest of the U.S. Bureau of Land Management’s (“BLM’s”) decision to 
move forward with its December 15-17, 2020 (Fourth Quarter) competitive oil and gas lease 
sale. Through the sale, BLM is offering 261 parcels totaling 275,701.216 acres of 
publicly-owned lands and minerals across the state of Wyoming.   1

 
The Conservation Groups protest the inclusion of all 261 parcels:  

● WY-2020-12-0390 through WY-2020-12-6772; 
● WY-2020-12-6773 through WY-2020-12-0468; and  
● WY-2020-12-0469 through WY-2020-12-0553. 

 
On September 13, 2020, the Conservation Groups submitted comments on the draft 

Environmental Assessment (“draft EA”)  and Finding of No Significant Impact (“FONSI”)  for 2 3

BLM Wyoming’s Fourth Quarter 2020 Competitive Oil and Gas Lease Sale. We incorporate 

1 The lease sale notice listing all of the parcels in the December 2020 sale is available at:  
https://eplanning.blm.gov/public_projects/1502549/200346402/20028155/250034357/204Q%20NFLSSFinal%20co
py.pdf. 
2 The draft EA for the lease sale, DOI-BLM-WY-0000-2020-0010-EA, is available on the BLM’s website at: 
https://eplanning.blm.gov/public_projects/2001491/200383250/20028168/250034370/Fourth%20Quarter%202020
%20Lease%20Sale_draft%20EA_comments%20and%20edits%2010152020.pdf. 
3 The draft FONSI is available on the BLM’s website at: 
https://eplanning.blm.gov/public_projects/2001491/200383250/20024041/250030245/204Q%20Oil%20and%20Gas
%20Lease%20Sale%20-%20Unsigned%20Finding%20of%20No%20Significant%20Impacts%20(FONSI).pdf. 

 



 

those comments and associated exhibits into our protest by reference. In addition, because the 
December 2020 lease sale includes parcels that were deferred in prior lease sales and analyzed in 
separate NEPA documentation we assert and affirm the arguments we raised regarding these 
parcels in our previously submitted comments and protests. We incorporate these comments and 
protests by reference, including our March 12, 2020 comments and May 19, 2020 protest on the 
June 2020 lease sale and our June 11, 2020 comments and August 21, 2020 protest on the 
September 2020 lease sale. 

 
This protest is filed on behalf of the Conservation Groups and their members. The 

mailing address, to which correspondence regarding this protest should be directed, is as follows: 
 

Matt Nykiel Michael Saul 
Climate & Energy Program Attorney Senior Attorney, Public Lands 
WildEarth Guardians Center for Biological Diversity 
3798 Marshall St., Suite 8 Denver, CO 
Wheat Ridge, CO 80033 (303) 915-8308 
(719) 439-5895 msaul@biologicaldiversity.org 
mnykiel@wildearthguardians.org  

 
John Weisheit Kate Hudson, Esq. 
Living Rivers Western US Advocacy Coordinator 
Colorado Riverkeeper Waterkeeper Alliance 
P.O. Box 466 180 Maiden Lane, Ste. 603 
Moab, UT 84532 New York, NY 10038 
(435) 259-1063 (914) 388-5016 
john@livingrivers.org khudson@waterkeeper.org 
 
Erik Molvar 
Executive Director 
Western Watersheds Project 
319 S. 6th Street 
Laramie, WY 82070 
(307) 399-7910 
emolvar@westernwatersheds.org 

 
 
As an initial matter, we understand that on July 16, 2020 the Council of Environmental 

Quality (“CEQ”) issued a final rule (“Final Rule”) rewriting the entirety of its 1978 National 
Environmental Policy Act (“NEPA”) implementing regulations.  However, the Final Rule did 4

not become effective until September 14, 2020, and as such, BLM must continue to apply CEQ’s 
NEPA implementing regulations as currently codified, without regard to the Final Rule. To the 
extent BLM relies on or applies the Final Rule for the purpose of administering this oil and gas 

4 Update to the Regulations Implementing the Procedural Provisions of the National Environmental Policy Act; 
Final Rule, 85 Fed. Reg. 43,304 (July 16, 2020) (to be codified at 40 C.F.R. Part 1500). 
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lease sale, BLM’s reliance on and/or application of the Final Rule is unlawful for the following 
reasons: 
 

● CEQ and Mary Neumayr, Chair of the CEQ, acted arbitrarily, capriciously, and contrary 
to NEPA, in violation of the APA, 5 U.S.C. § 706(2), by failing to prepare an EA or 
Environmental Impact Statement (“EIS”) on the Final Rule, and by failing to evaluate 
alternatives to, and the full direct, indirect, and cumulative impacts of, the Final Rule; 

● CEQ and Mary Neumayr acted arbitrarily, capriciously, and contrary to law by failing to 
analyze how the Final Rule and its implementation would affect the directive of 
Executive Order 12898 and CEQ’s longstanding policy and practice of fully analyzing 
the environmental justice impacts of its actions; 

● CEQ and Mary Neumayr violated NEPA and the APA by issuing regulations that are 
inconsistent with the statutory purpose and language of NEPA; and 

● CEQ and Mary Neumayr acted in excess of statutory authority by issuing the Final Rule. 
 
 

STATEMENT OF INTEREST OF THE PROTESTING PARTIES 
 

WildEarth Guardians​ is a nonprofit environmental advocacy organization dedicated to 
protecting the wildlife, wild places, wild rivers, and health of the American West. Guardians’ 
members live, work, and recreate on or near many of the proposed lease parcels. On behalf of 
these members, Guardians works to ensure the BLM fully protects public lands and resources as 
it conveys the right for the oil and gas industry to develop publicly-owned minerals. Specifically, 
Guardians works to ensure the BLM meaningfully and genuinely takes into account all of the 
implications of its oil and gas leasing decisions, including impacts to public health, air quality, 
water quality and quantity, and our climate from the release of more greenhouse gas emissions 
known to contribute to global warming.  

 
The ​Center for Biological Diversity​ (“Center”) is a non-profit environmental 

organization dedicated to the protection of native species and their habitats through science, 
policy, and environmental law. The Center also works to reduce greenhouse gas emissions to 
protect biological diversity, our environment, and public health. The Center has over one million 
members and activists, including those living in Wyoming who have visited these public lands 
for recreational, scientific, educational, and other pursuits and intend to continue to do so in the 
future, and are particularly interested in protecting the many native, imperiled, and sensitive 
species and their habitats that may be affected by the proposed oil and gas leasing. 

 
Living Rivers & Colorado Riverkeeper​ is a 501(c)(3) nonprofit organization that 

empowers a movement to instill a new ethic of achieving ecological restoration, balanced with 
meeting human needs. Living Rivers works to RESTORE inundated river canyons, wetlands and 
the delta, REPEAL antiquated laws which represent the river's death sentence, REDUCE water 
and energy use and their impacts on the river, and RECRUIT constituents to aid in reviving the 
Colorado. 

2 



 

Waterkeeper Alliance​ is a not-for-profit, member supported, international 
environmental organization based in New York City. Waterkeeper Alliance unites more than 300 
Waterkeeper Organizations and Affiliates that are on the frontlines of the global water crisis, 
patrolling and protecting more than 2.5 million square miles of rivers, lakes, and coastal 
waterways on 6 continents. Waterkeeper Organizations and Affiliates defend our fundamental 
human right to drinkable, fishable and swimmable waters, and combine firsthand knowledge of 
their waterways with an unwavering commitment to the rights of their communities. Through its 
Clean and Safe Energy campaign, Waterkeeper Alliance has increasingly engaged in public 
advocacy, administrative proceedings and litigation aimed at reducing the water quality and 
climate change impacts of fossil fuel extraction, transport and combustion, including from 
BLM-controlled lands, throughout the United States. Waterkeeper Alliance and its member 
Waterkeeper Organizations and Affiliates have members, supporters and staff who have visited 
public lands in Wyoming, including lands and waters that would be affected by actions under the 
lease sale, for recreational, scientific, educational, and other pursuits, intend to continue to do so, 
and are particularly interested in protecting them from water-intensive energy development. 

Western Watersheds Project​ is a non-profit organization with more than 12,000 
members and supporters. Our mission is to protect and restore western watersheds and wildlife 
through education, public policy initiatives and legal advocacy. Western Watersheds Project and 
its staff and members use and enjoy America's public lands and their wildlife, cultural and 
natural resources for health, recreational, scientific, spiritual, educational, aesthetic, and other 
purposes. Western Watersheds Project also has a direct interest in mineral development that 
occurs in areas with sensitive wildlife populations and important wildlife habitat. 

As discussed in more depth below, BLM’s federal fossil fuel program is currently 
unsustainable for a livable world. Thus, we request that BLM stop approving any additional oil 
and gas leasing across the West, including this lease sale. Should BLM choose to continue 
leasing, we request, at a minimum, that it refrain from offering all the parcels up for lease for the 
December 2020 lease sale unless and until it completes its requirements under the Clean Air Act, 
42 U.S.C. §§ 7401–7671q; the Federal Land Policy and Management Act of 1976 (“FLPMA”), 
43 U.S.C. §§ 1701–1787; the National Environmental Policy Act of 1976 (“NEPA”), 42 U.S.C. 
§§ 4321–4370h; and NEPA regulations promulgated thereunder by the White House Council on 
Environmental Quality (“CEQ”), 40 C.F.R. § 1500, ​et seq.  

 
 

STATEMENT OF REASONS 
 

I. BLM Fails to Comply with the Clean Air Act and FLPMA. 
 

The Clean Air Act requires the Environmental Protection Agency (“EPA”) to set 
National Ambient Air Quality Standards (“NAAQS”) to protect public health and welfare. 42 
U.S.C. § 7409. After EPA designates NAAQS, states are required to develop State 
Implementation Plans (“SIPs”) to implement, maintain, and enforce the NAAQS. ​Id.​ § 
7410(a)(1). 

 

3 



 

Federal agency actions must comply with SIPs. Specifically, “[n]o department, agency, 
or instrumentality of the Federal Government shall engage in, support in any way or provide 
financial assistance for, license or permit, or approve, any activity” that does not conform to an 
approved state SIP. 42 U.S.C. § 7506(c)(1). “The assurance of conformity . . . shall be an 
affirmative responsibility of the head of such . . . agency.” ​Id. ​Federal agency actions must not 1) 
“cause or contribute to any new violation of any [air quality] standard,” 2) “increase the 
frequency or severity of any existing violation of any standard in any area,” 3) or “delay timely 
attainment of any standard or any required interim emission reductions or other milestones in any 
area.” ​Id.​ § 7506(c)(1)(B).  

 
EPA has designated the Upper Green River Basin Area of Wyoming as in marginal 

nonattainment with the 2008 ozone NAAQS.  EA at 44. Thus, BLM, a federal agency, is 5

prohibited from undertaking any activity in this area that does not conform to Wyoming’s SIP, 
including actions that increase the frequency and severity of any existing air quality violations or 
delay timely attainment of any standard.  ​Id.​; 40 C.F.R. § 93.150(a); ​see also​ Wyoming SIP at 
020-0002-008 Wyo. Code R. § 3.  

 
To determine whether a federal action conforms, BLM must first conduct an 

“applicability analysis” by calculating whether the proposed activity has direct and indirect 
emissions of ozone precursors: volatile organic compounds (“VOCs”) or nitrogen oxides 
(“NOx”) that equal or exceed 100 tons/year. 40 C.F.R. § 93.153(b)(1).  Direct emissions are 6

defined as those emissions that are caused or initiated by the Federal action and occur at the 
same time and place as the action and “are reasonably foreseeable.” 40 C.F.R. § 93.152. Indirect 
emissions are defined as those emissions that are caused by the Federal action, but may occur 
later in time or distance, and are reasonably foreseeable, and which the Federal agency can 
practically control and will maintain control over.  ​Id.​ “A Federal agency must make a 
determination that a Federal action conforms to the applicable implementation plan in 
accordance with the requirements of this subpart ​before​ the action is taken.” ​Id.​ § 93.150(b) 
(emphasis added). 

 
Notwithstanding these provisions, EPA’s conformity regulations exempt from emissions 

calculations “[t]he portion of an action that includes major or minor new or modified stationary 
sources that require a permit under the New Source Review (NSR) program (Section 
110(a)(2)(c) and Section 173 of the [Clean Air] Act) or the [Clean Air Act’s] prevention of 

5 EPA, ​8-Hour Ozone (2008) Designated Area Partial County Descriptions​, 
https://www3.epa.gov/airquality/greenbook/hbp.html#Ozone_8-hr.2008.Green_River (last visited June 11, 2020). 
Although the EPA has designated the Upper Green River Basin as in attainment with the 2015 ozone standards, ​see 
EPA, ​Additional Air Quality Designations for the 2015 Ozone National Ambient Air Quality Standards​, 83 Fed. 
Reg. 25,776, 25,776 (June 4, 2018), https://www.gpo.gov/fdsys/pkg/FR-2018-06-04/pdf/2018-11838.pdf, as the 
BLM acknowledges, the 2008 standards remains in effect. EPA, ​Implementation of the 2015 National Ambient Air 
Quality Standards for Ozone: Nonattainment Area Classifications and State Implementation Plan Requirements​, 81 
Fed. Reg. 81,276, 81,278 (Nov. 17, 2016), https://www.gpo.gov/fdsys/pkg/FR-2016-11-17/pdf/2016-27333.pdf. 
6 ​See also​ U.S. Dep’t of the Interior, BLM, ​Instruction Memorandum No. 2013-025:Guidance for Conducting Air 
Quality General Conformity Determinations​ (Dec. 4, 2012)​, ​https://www.blm.gov/policy/im-2013-025. 
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significant deterioration program (title I, part C of the Act).” Id. § 93.153(d)(1) (hereinafter 
“NSR exemption”). EPA has interpreted this exemption narrowly.  7

 
In addition to the Clean Air Act, BLM must comply with FLPMA. FLPMA requires that 

the Secretary of Interior manage public lands “in a manner that will protect the quality of 
scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and 
archaeological values.” 43 U.S.C. § 1701(a)(8). To achieve this, “[t]he Secretary [of the Interior] 
shall, with public involvement and consistent with the terms and conditions of this Act, develop, 
maintain, and, when appropriate, revise land use plans which provide by tracts or areas for the 
use of the public lands.” ​Id.​ § 1712(a). 

 
BLM’s land use plans, or Resource Management Plans (RMPs), generally apply to each 

BLM field office. ​In general, RMPs must be up-to-date. Both BLM regulations and BLM’s Land 
Use Planning Handbook provide that “[RMP] revisions are necessary if monitoring and 
evaluation findings, new data, new or revised policy, or changes in circumstances indicate that 
decisions for an entire plan or a major portion of the plan no longer serve as a useful guide for 
resource management.” 43 C.F.R. § 1610.5-6; BLM Land Use Planning Handbook, H-1610-1, 
Section VII.C at 46.  Furthermore, amendments are encouraged whenever there is a need to 
“[c]onsider a proposal or action that does not conform to the plan,” “implement new or revised 
policy that changes land use plan decisions,” “respond to new, intensified, or changed uses on 
public land,” or “consider significant new information from resource assessments, monitoring, or 
scientific studies that change land use plan decisions.”  43 C.F.R. § 1610.5-5; Handbook Section 
VII.B at 45.  

 
When BLM issues a new RMP or amends a RMP, the agency must also comply with the 

requirements of NEPA. ​See ​43 C.F.R. § 1601.0–6. Thus, BLM is required to issue an 
Environmental Impact Statement (“EIS”) with each RMP. ​Id. ​Although BLM may tier its 
project-level analyses to a broader NEPA document, such as the EIS accompanying the RMP, 43 
C.F.R. § 46.140, “[n]othing in the tiering regulations suggests that the existence of a 
programmatic EIS . . . obviates the need for any future project-specific EIS, without regard to the 
nature of magnitude of a project.” ​League of Conservation Defs.–Blue Mountains Biodiversity 
Proj. v. Blackwood​, 161 F.3d 1208, 1215 (9th Cir. 1998). Furthermore, “[a] NEPA document 
that tiers to another broader NEPA document . . . must include a finding that the conditions and 
environmental effects described in the broader NEPA document are still valid or address any 
exceptions.” ​Id.​ Put another way, “[t]o the extent that any relevant analysis in the broader NEPA 
document is not sufficiently comprehensive or adequate to support further decisions, the tiered 
NEPA document must explain this and provide any necessary analysis.” 43 C.F.R.​ ​§ 46.140(b).  

7 ​See​ EPA, Determining Conformity of General Federal Actions to State or Federal Implementation Plans, 58 Fed. 
Reg. 63,214, 63,232 (Nov. 30, 1993) (hereinafter “1993 EPA Conformity Rules”) (explaining in response to a 
request to expand activities subject to the NSR exemption to those where an air quality analysis occurs, that “an air 
quality analysis is not adequate by itself to justify an exemption from the conformity rules since it does not ensure 
that actions would be prohibited, as necessary to prevent a NAAQS violation”); ​see also​ Exhibit A, EPA Comments 
on the Normally Pressured Lance Natural Gas Development Project Draft Environmental Impact Statement 
(concluding that the NSR exemption only applies to stationary emissions sources permitted under a federally- 
approved state permitting program and that drill rigs did not count as stationary sources) (document obtained from a 
Freedom of Information Act request); Exhibit B, EPA Comments on WY’s Presumed to Conform List (accord). 
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BLM is also required to ensure that its on-the-ground actions conform with the existing 

RMP. 43 U.S.C. § 1732(a); ​see also​ 43 C.F.R. § 1610.5-3 (“All future resource management 
authorizations and actions . . . shall conform to the approved plan.”). “The statutory directive that 
BLM manage ‘in accordance with’ land use plans, and the regulatory requirement that 
authorizations and actions ‘conform’ to those plans, prevent BLM from taking actions 
inconsistent with the provisions of a land use plan.” ​Norton v. S. Utah Wilderness Alliance​, 542 
U.S. 55, 69 (2004). 

 
 
A. BLM Fails to Conduct a Conformity Analysis As Required by the Clean Air Act. 

 
Here, six parcels reviewed in the December 2020 EA (WY-204Q-0817, -0823, -0824, 

-0827, -6960, and -6961) totaling 3,155.58 acres are within the 2008 Upper Green River Ozone 
Nonattainment area. EA at 47. Although BLM describes the conformity requirements imposed 
by the Clean Air Act, ​see id.​, the agency fails to complete an applicability analysis and/or a 
conformity analysis as required by law. 40 C.F.R. § 93.153(b). Instead, BLM erroneously claims 
that emissions are not reasonably foreseeable because the lease is “made on a broad scale” and 
that “[g]eneral conformity is addressed at the proposal stage when emission generating activities 
are reasonably foreseeable and can be quantified.” EA at 46. But, a look at the information 
before the agency belies this argument. Because development in this basin is well-established 
and per-well emissions estimates are available, BLM’s leasing is clearly a cause of future, 
reasonably foreseeable indirect emissions which are quantifiable now. Thus, BLM’s failure to 
complete a conformity analysis at the lease sale stage violates the Clean Air Act. 

 
As noted above, BLM must assess direct and indirect emissions from the proposed lease 

parcels. Direct emissions are defined as “those emissions of a criteria pollutant or its precursors 
that are 1) caused or initiated by the Federal action and 2) originate in a nonattainment or 
maintenance area and 3) occur at the same time and place as the action and 4) are reasonably 
foreseeable.” 40 C.F.R. § 93.152. Indirect emissions are defined as those emissions 1) “that are 
caused or initiated by the Federal action,” 2) “originate in the same nonattainment or 
maintenance area but occur at a different time or place as the action,” 3) “are reasonably 
foreseeable,” 4) “that the agency can practically control,” and 5) “for which the agency has 
continuing program responsibility.” ​Id. ​“Reasonably foreseeable emissions are projected future 
direct and indirect emissions that are identified at the time the conformity determination is made; 
the location of such emissions is known and the emissions are quantifiable as described and 
documented by the Federal agency based on its own information and after reviewing any 
information presented to the Federal agency.” ​Id. 

 
Under the plain language of EPA’s conformity regulations, BLM’s actions approving oil 

and gas leases for the December 2020 lease sale will undoubtedly result in indirect emissions of 
ozone precursors. Emissions would not occur without BLM’s approval and issuance of an oil and 
gas lease, thus they are “caused or initiated by” the federal action. The lease parcels are clearly 
within the nonattainment area as shown by the map below, and emissions would occur once 
BLM approves development. And, development is almost guaranteed. According to BLM’s own 
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data, since 1994, wells drilled in the Pinedale Field Office have had a 96% success rate.  Because 8

this area is an established field with thousands of active oil and gas wells near the lease parcels, 
BLM can estimate ozone precursors. Indeed, as shown below, other BLM field offices regularly 
estimate per well VOC and NOx emissions at the lease sale stage using this type of information. 
Finally, BLM can practically control emissions through lease stipulations imposed at the leasing 
stage, ​see ​43 C.F.R. § 3101.1–2, and conditions of approval imposed at the drilling stage. ​See​ 43 
C.F.R. § 3162.5-1. 

 
This conclusion is first demonstrated by a quick look at a map of the lease parcels in the 

context of existing development. The proposed lease parcels are directly within an established oil 
and gas field, the Pinedale Anticline, and next to a slew of active wells. 
 

 
 Active oil and gas wells as of August 2019 next to the parcels for the December 2020 lease sale 
(in yellow). The 2008 Ozone Nonattainment Area is in light blue. Oil and gas well data provided 

by Wyoming Oil and Gas Conservation Commission. 
 

Because of the heavily-developed nature of the Pinedale area, a number of analyses, 
including one from BLM, have calculated actual emissions from an average well in the Pinedale 
Anticline. For example, the Kleinfelder report estimates that a typical gas well in the Upper 
Green River Basin emits, on average, 14.6 tons of NOx and 5.2 tons of VOCs per year.  As a 9

result, to calculate per well emissions, all BLM has to do is use this number and multiply it by 
the estimated number of wells on the proposed lease parcels. Here, if eight wells are developed 

8  BLM, Reasonably Foreseeable Development Scenario for Oil and Gas Activities on Federal Lands in the Pinedale 
Field Office, Wyoming 1, 50 (2006), https://www.sciencebase.gov/catalog/item/4f4e4adfe4b07f02db687bd8 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 1). 
9 ​See​ Kleinfelder, ​Air Emissions Inventory Estimates for a Representative Oil and Gas Well in the Western United 
States​, 2–3 (2013) (report developed for the BLM) (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 2). 
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on the six lease parcels in the first year,  emissions from the lease parcels will exceed de 10

minimis levels for a marginal nonattainment area, thereby triggering a full conformity analysis 
for NOx. In reality, the Pinedale Field Office sees more than 150 federal wells drilled per year.   11

 
Furthermore, even if the Kleinfelder report did not exist, the reasonably foreseeable 

nature of emissions from the lease parcels is underscored by the fact that the BLM’s own 
analyses predict emissions. As shown by the chart below, BLM estimated emissions from oil and 
gas development in the Pinedale RMP.  BLM could use this information in conjunction with 12

well numbers from BLM’s 2016 Reasonably Foreseeable Development Scenario (RFDS) to 
predict emissions for the December 2020 lease sale. Indeed, as the Tenth Circuit recently held, 
the number of wells predicted by a RFDS are by definition reasonably foreseeable. ​Dine Citizens 
Against Ruining Our Env’t v. Bernhardt​, 923 F.3d 831, 853 (10th Cir. 2019), reh’g denied (June 
24, 2019). 

Chart from the Pinedale RFDS 

 
Moreover, BLM admits in the EA that the assumptions in its RFDS are accurate, thereby 

making emissions even more reasonably foreseeable. EA at 60 (“Based on the above information 
on well development, the RFD is a valid estimate of future well development for Federal lands in 
Wyoming.”). Yet, for some unexplained reason, BLM continues to maintain that it is impossible 
to estimate an approximate number of wells per lease sale parcel. Not so. BLM field offices in 
neighboring states easily complete this task. For example, the New Mexico BLM recently 
included the following chart in its draft EA for the November 2019 Pecos District lease sale.   13

10 In fact, there will likely be more wells because at least a portion of proposed lease parcel WY-2020-12-0824 is 
within the “moderate” development area, which estimates 20-100 wells per township. ​See ​Pinedale RMP, Map 4-1, 
https://eplanning.blm.gov/epl-front-office/projects/lup/63200/78625/89858/79_Map_4-01.pdf.  
11 ​See​ BLM, 2016 RFDS supra, at 49, Figure 18. 
12 The FEIS for the Pinedale RMP is available at: https://bit.ly/2FVg0wk. The emissions estimates are in Chapter 4 
at 4-8, Figure 4-1. 
13 BLM, Carlsbad Field Office, November 2019 Oil and Gas Lease Sale EA: DOI-BLM-NM-P020-2019-0797-EA at 
11 (2019), 
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In that same EA, BLM also estimated total VOCs and NOx emissions from the proposed parcels, 
further underscoring the conclusion that such calculations are possible.  14

 

 
Although BLM claims that it will complete a conformity analysis at the application 

permits to drill (“APD”) stage, BLM frequently approves APDs with very limited opportunities 
to comment and without showing its full conformity analysis.  Moreover, by the time BLM 15

https://eplanning.blm.gov/epl-front-office/projects/nepa/122600/176835/215506/EA_PDO_November_2019_Lease
_Sale_to_BLM_07142019_508.pdf (previously attached to our September 13, 2020 comments on the draft EA as 
Exhibit 3). 
14 ​Id.​ at 33. 
15 BLM, Pinedale Anticline – Environmental Assessment for Pinedale Energy Partners Operating, LLC, Natural Gas 
Wells on the Stewart Point 5-17 Well Pad (2020), 
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reaches the APD stage, overall emissions are segmented such that many fall within the de 
minimis exemption. EPA made clear when it published its general conformity regulations that it 
discourages segmentation, noting “[t]he segmentation of projects for conformity analyses when 
emissions are reasonably foreseeable is not permitted by this rule.”  EPA’s Question & Answer 16

document  which accompanied the 1993 regulations underscores this conclusion, finding in the 17

context of an example about prescribed burns in a land management plan that “to the extent that 
emissions from all or some of the burns were reasonably foreseeable at the time the plan was 
developed, the cumulative effect should be considered.”  To date, BLM has leased, or has 18

proposed for lease, at least 135 parcels within the ozone nonattainment area between March 2019 
and September 2020. Even if BLM does not believe that the Clean Air Act requires such an 
analysis, NEPA undoubtedly requires BLM to assess the cumulative impacts of its proposed 
action on ozone levels in the Upper Green River Basin. ​See​ 40 C.F.R. § 1508.7. Thus, we request 
that BLM take a hard look at its recent slate of leasing within the ozone nonattainment area and 
how ozone levels will increase as a result. 
 

From a practical standpoint, the need for a conformity analysis is underscored by the fact 
that ozone levels have been rising in the Pinedale area. According to EPA’s ozone monitoring 
data, Sublette County, where the bulk of the lease parcels in the nonattainment area are located, 
experienced 11 days of ozone exceedances in 2019.  And, the county has also had five ozone 19

exceedances in 2020 so far. 
 

https://eplanning.blm.gov/public_projects/nepa/1505070/20016331/250021792/1PEPO_SP5A1_17_EA.pdf 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 4).  
16 58 Fed. Reg. at 63,240 . 
17 EPA, General Conformity Guidance: Questions & Answers 1, 16 (1994) (previously attached to our September 
13, 2020 comments on the draft EA as Exhibit 5). 
18 ​Id.​ at 16. 
19 EPA, Ozone Exceedances Chart, Sublette County Wyoming, 2000-2019, 
https://www.epa.gov/outdoor-air-quality-data/air-data-ozone-exceedances (last visited Nov. 11, 2020). 
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A calculation of current ozone design values using EPA monitoring data from 2017 to 2019  20

indicates that at least one monitoring station (the monitoring station in closest proximity to the 
parcels BLM proposes to lease in the December 2020 lease sale) is exceeding the 2015 ozone 
standard and is at 96% of the 2008 standard. Put simply, ozone levels in the Upper Green River 
Basin remain high and BLM’s actions leasing and permitting additional wells in the area can 
only serve to further exacerbate the problem and delay attainment thereby triggering general 
conformity requirements. 
 

 
 

20 2017, 2018, and 2019 Ozone Monitor Value Reports for Sublette County obtained from EPA’s Air Data site at 
https://www.epa.gov/outdoor-air-quality-data/monitor-values-report (last visited September 10, 2020) (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibits 6, 7, and 8). 
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3 Year Average of 4th Highest Ozone Reading,  
Upper Green River Basin, Wyoming 2017-2019 

 Site ID 2017 (ppm) 2018 (ppm) 2019 (ppm) 3-year average 
(ppm) 

Big Piney 560350700 0.066 0.064 0.060 0.063 
Boulder 560350099 0.073 0.058 0.085 0.072 
Daniel South 560350100 0.061 0.064 0.063 0.063 
Juel Spring 560351002 0.068 0.065 0.066 0.066 
Pinedale 560350101 0.065 0.066 0.062 0.064 
Skyline 
Drive 560359991 0.062 0.068 0.063 0.064 



 

Replying to BLM’s response to our comments, an applicability analysis is not foreclosed 
by the decision in ​WildEarth Guardians v. U.S. Bureau of Land Management​, 322 F. Supp. 3d 
1134, 1143 (D. Colo. 2018). As the court noted, its decision was limited to the record before it. 
See id.​ at 1148. The court also outlined a path forward to make conformity estimates in future 
cases, a path which we discuss above. ​Id.​ at 1143. As a result, BLM Wyoming cannot rely on 
this decision in order to support its failure to take action here, especially in light of the various 
emissions estimates before the agency. 

 
In addition, contrary to BLM’s claim 40 C.F.R. ​§​ 93.153(c)(2) does not exempt this lease 

sale from conformity analysis. The December 2020 lease sale is not a transfer of ownership, 
interests, or titles to the public lands under consideration. Finally, BLM’s response to comment 6 
states, “In addition, a regulatory exemption provides that conformity determinations are not 
required for actions that will be subject to specific permitting requirements under other 
provisions of the Clean Air Act.” Unfortunately, we cannot reply to this response, other than to 
say we disagree, because BLM failed to provide a citation to the regulatory exemption to which 
it refers. To our knowledge, no such regulation precludes BLM’s obligation to conduct a general 
conformity analysis in this instance. 
 
 

B. BLM Must Revise the Pinedale and Rock Springs RMPs to Ensure Compliance 
with FLPMA. 

 
BLM’s failure to assess the impacts of additional development on compliance with 

federal ozone standards under the Clean Air Act also violates the plain language of FLPMA. As 
noted above, in the development and revision of land use plans, BLM is required to ensure that 
its on-the-ground actions conform with the existing RMP. 43 U.S.C. § 1732(a); ​see also​ 43 
C.F.R. § 1610.5-3 (“All future resource management authorizations and actions . . . shall 
conform to the approved plan.”). “The statutory directive that BLM manage ‘in accordance with’ 
land use plans, and the regulatory requirement that authorizations and actions ‘conform’ to those 
plans, prevent BLM from taking actions inconsistent with the provisions of a land use plan.” 
Norton v. S. Utah Wilderness Alliance​, 542 U.S. 55, 69 (2004). BLM is also required to revise 
RMPs where “​if monitoring and evaluation findings, new data, new or revised policy, or changes 
in circumstances indicate that decisions for an entire plan or a major portion of the plan no 
longer serve as a useful guide for resource management.” 43 C.F.R. § 1610.5-6. 

 
Here, the Pinedale RMP does not address the air quality issues presented by the Upper 

Green River Basin nonattainment area or otherwise include a conformity analysis.  But, the 21

RMP does generally require BLM to “[m]aintain concentrations of criteria pollutants associated 
with management actions in compliance with applicable state and federal Ambient Air Quality 
Standards.”  Because BLM does not undertake a conformity analysis or otherwise analyze 22

21 ​See generally​ Pinedale RMP-EIS, 
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&
currentPageId=88620.  
22 RMP-FEIS at 2-52. 
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whether allowing more ozone pollution in an area already exceeding ozone standards will result 
in compliance with federal air quality standards, the lease sale as proposed is not allowed under 
the Pinedale RMP.  

 
As noted above, EPA data from 2017 to 2019 demonstrates that at least one monitoring 

station in the nonattainment area is exceeding the 2015 ozone standard. Because the Pinedale 
RMP-EIS fails to address both the 2008 and 2015 ozone standards and nonattainment 
designation, it is impossible to see how BLM plans to ensure its actions approved under these 
RMPs will comply with federal air quality standards. This is particularly the case where the area 
is already exceeding air quality standards. Common sense dictates that any new development 
will only worsen noncompliance with federal air quality standards.  
 

BLM must address this significant error by revising the Pinedale RMP-EIS. Indeed, 
pursuant to 43 C.F.R. § 1610.5-6, BLM is ​required​ to revise underlying RMPs if “monitoring 
and evaluation findings, new data, new or revised policy and changes in circumstances affect[] 
the entire plan or major portions of the plan[.]”​ ​40 C.F.R. § 1610.5-6. As shown by the map 
below, the ozone nonattainment area covers almost all of the Pinedale Field Office and 
approximately one-fourth of the Rock Springs Field Office. Accordingly, BLM is required to 
revise its underlying RMPs-EISs to comply with the Clean Air Act. 
 

Simply, BLM must, as required by the Clean Air Act or FLPMA, 1) ensure compliance 
with federal conformity regulations and air quality standards and 2) revise the Pinedale RMP 
based on new information which affects the entire plan ​before approving actions that may impact 
attainment with the 2008 and 2015 NAAQS. Because BLM has failed to take these actions as 
required by law, the agency’s proposed lease sale, approved in reliance on this RMP, cannot 
move forward. 
 

Finally, the need to postpone leasing and address the impacts of air quality within the 
Pinedale and Rock Springs Field offices is further underscored by the fact that BLM is in the 
process of revising the 1997 Green River (Rock Springs) RMP.  NEPA prohibits actions which 23

would prejudice alternatives during an RMP revision. 40 C.F.R. § 1506.1. BLM did not respond 
to this issue or address it, though we raised the issue in the public comments we submitted on 
BLM’s Draft EA for this lease sale.  As such, BLM’s issuance of this lease sale would still 24

violate 40 C.F.R. § 1506.1 because it would prejudice the development of the Green River RMP 
by leasing parcels for oil and gas development in the Rock Springs and Pinedale districts prior to 
an analysis of potential air quality impacts. Accordingly, we protest this lease sale to prevent that 
violation of the law. 
 
 
 

23 ​See generally ​Rock Springs RMP Revision ePlanning page, 
https://eplanning.blm.gov/eplanning-ui/project/13853/510 (last visited Sept. 9, 2020). 
24 ​See​ our comments on Wyoming BLM’s EA, DOI-BLM-WY-0000-2020-0010-EA, for the Fourth Quarter 
Competitive Oil and Gas Lease Sale at 11-12. 
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In this map, the Pinedale Field Office is the northernmost area overlapped by the 

nonattainment area. The Rock Springs office is south of Pinedale. 
 
 
II. BLM Fails to Comply with NEPA and FLPMA. 

 
NEPA is our “basic national charter for protection of the environment.” 40 C.F.R. 

§ 1500.1(a). The law requires federal agencies to fully consider the environmental implications 
of their actions, taking into account “high quality” information, “accurate scientific analysis,” 
“expert agency comments,” and “public scrutiny,” prior to making decisions. ​Id​. § 1500.1(b). 
This consideration is meant to “foster excellent action,” resulting in decisions that are well 
informed and that “protect, restore, and enhance the environment.” ​Id​. § 1500.1(c). 

 
NEPA regulations explain that:  
 
Ultimately, of course, it is not better documents but better decisions that count. 
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to 
foster excellent action. The NEPA process is intended to help public officials 
make decisions that are based on understanding of environmental consequences, 
and take actions that protect, restore, and enhance the environment. 
 
Id. ​§ 1500.1(c). 
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To fulfill the goals of NEPA, federal agencies are required to analyze the “effects,” or 
impacts, of their actions to the human environment prior to undertaking their actions. ​Id.​ § 
1502.16(d); ​Robertson v. Methow Valley Citizens Council​, 490 U.S. 332, 350 (1989) (holding 
that NEPA imposes “action forcing procedures . . . requir[ing] that agencies take a ​hard look​ at 
environmental consequences”). To this end, the agency must analyze the “direct,” “indirect,” and 
“cumulative” effects of its actions, and assess their significance. ​Id.​ §§ 1502.16(a), (b), and (d). 
Direct effects include all impacts that are “caused by the action and occur at the same time and 
place.” ​Id.​ § 1508.8(a). Indirect effects are “caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable.” ​Id​. § 1508.8(b). Cumulative effects 
include the impacts of all past, present, and reasonably foreseeable actions, regardless of what 
entity or entities undertake the actions. ​Id.​ § 1508.7. 
 

Generally, an agency may prepare an environmental assessment (“EA”) to analyze the 
effects of its actions and assess the significance of impacts. ​See id.​ § 1508.9; ​see also ​43 C.F.R. § 
46.300. Where impacts are not significant, an agency may issue a Finding of No Significant 
Impact (“FONSI”) and implement its action. ​See ​40 C.F.R. § 1508.13; ​see also ​43 C.F.R. § 
46.325(2). But, where effects are significant, an agency must prepare an Environmental Impact 
Statement (“EIS”). ​See​ 40 C.F.R. § 1502.3.  
 

Federal agencies determine whether direct, indirect, or cumulative impacts are significant 
by accounting for both the “context” and “intensity” of those impacts. ​Id.​ § 1508.27. Context 
“means that the significance of an action must be analyzed in several contexts such as society as 
a whole (human, national), the affected region, the affected interests, and the locality” and 
“varies with the setting of the proposed action.” ​Id.​ § 1508.27(a). Intensity “refers to the severity 
of the impact” and is evaluated according to several additional elements, including: the unique 
characteristics of the geographic area such as ecologically critical areas; the degree to which the 
effects are likely to be highly controversial; the degree to which the possible effects are highly 
uncertain or involve unique or unknown risks; and whether the action has cumulatively 
significant impacts. ​Id.​ §§ 1508.27(b)(3), (4), (5), (7). 
 

Within an EA or EIS, the scope of the analysis must include “[c]umulative actions” and 
“[s]imilar actions.” ​Id.​ §§ 1508.25(a)(2) and (3). Cumulative actions include action that, “when 
viewed with other proposed actions have cumulatively significant impacts and should therefore 
be discussed in the same impact statement.” ​Id.​ § 1508.25(a)(2). Similar actions include actions 
that, “when viewed with other reasonably foreseeable or proposed agency actions, have 
similarities that provide a basis for evaluating their environmental consequences together.” ​Id. 
§ 1508.25(a)(3). Key indicators of similarities between actions include “common timing or 
geography.” ​Id​. 
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A. BLM’s Proposal to Lease Parcels in the Buffalo Field Office Is Contrary to the 
Decision in ​Western Organization of Resource Councils v. U.S. Bureau of Land 
Management​. 

 
BLM’s proposal to lease 1,396 acres within the Buffalo Field Office, without a valid, 

supplemental EIS for the Buffalo RMP which addresses the deficiencies identified by this ruling, 
violates FLPMA and NEPA. 
 

On March 23, 2018, Judge Brian Morris with the Federal District Court in Montana 
issued an “Opinion and Order,” in a case challenging the validity of the Miles City and Buffalo 
Resource Management Plans (“RMPs”). ​Western Org. of Resource Councils v. U.S. Bureau of 
Land Mgmt.​, CV 16-21-GF-BMM, 2018 WL 1475470, (D. Mont. Mar. 26, 2018). In the 
decision, the court ruled that “BLM’s failure [in the Buffalo RMP and FEIS] to acknowledge 
th[e] changing science [on the global warming potential of methane] . . .  constituted an 
additional arbitrary decision that undermined the accuracy and integrity of the GWP analysis.” 
Id.​ at *16.  
 

The Buffalo RMP SEIS failed to provide the 20-year GWP values for GHG emission 
estimates as did this EA for the December 2020 lease sale, contrary to obligations pursuant to 
NEPA. As such, neither BLM’s citation and tiering to the final Buffalo RMP SEIS nor BLM’s 
GHG discussion in the EA remedies the omission of 20-year GWP values and the sale of the 
proposed lease parcels should be deferred until the EA is revised.  25

 
 

B. BLM Must Prepare an EIS. 
 

BLM must also prepare an EIS for the lease sale. A federal agency must prepare an EIS 
when a major federal action “significantly affects the quality of the human environment.” 42 
U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.4. A federal action “affects” the environment when it 
“will or ​may​ have an effect” on the environment. 40 C.F.R. § 1508.3 (emphasis added); ​see also 
Airport Neighbors Alliance v. U.S.​, 90 F.3d 426, 429 (10th Cir. 1996).  
 

Significance is gauged based on both the context and intensity of the proposed action. 40 
C.F.R. § 1508.27. Context “means that the significance of an action must be analyzed in several 
contexts such as society as a whole (human, national), the affected region, the affected interests, 
and the locality.” ​Id.​ § 1508.27(a). Intensity “refers to the severity of impact,” and is determined 
by weighing ten factors, including “[1] [t]he degree to which the proposed action affects public 
health or safety,” “[2] [u]nique characteristics of the geographic area such as proximity to 
historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or 
ecologically critical areas,” “[3] [t]he degree to which the effects on the quality of the human 
environment are likely to be highly controversial,” and “[4] “[w]hether the action is related to 

25 ​See generally​ BLM, ePlanning page for DOI-BLM-WY-P070-2019-0002-RMP-EIS (Buffalo RMP Coal 
Supplemental EIS), 
https://eplanning.blm.gov/epl-front-office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&
currentPageId=173977 (last visited Mar. 12, 2020). 
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other actions with individually insignificant but cumulatively significant impacts.”  ​Id.​ § 
1508.27(b)(2)–(5), (7). For this final factor, “[s]ignificance exists if it is reasonable to anticipate 
a cumulatively significant impact on the environment. Significance cannot be avoided by 
terming an action temporary or by breaking it down into small component parts.” ​Id.  
 

Even “[i]f an agency decides not to prepare an EIS, it must supply a convincing statement 
of reasons to explain why a project’s impacts are insignificant.” ​Blue Mtns Biodiversity Proj. v. 
Blackwood​, 161 F.3d 1208, 1212 (9th Cir. 1998) (internal quotations omitted) (finding that a 
timber salvage sale coupled with other salvage sales in the area could result in significant 
impacts); ​see also S. Utah Wilderness All. v. Norton​, 457 F. Supp. 2d 1253, 1261 (D. Utah 
2006), ​aff’d in part, appeal dismissed in part sub nom. S. Utah Wilderness All. v. Kempthorne​, 
525 F.3d 966 (10th Cir. 2008). Thus, BLM must present a robust analysis of these significance 
factors in its draft EA and FONSI. 
 

The first intensity factor under NEPA is “the degree to which the proposed action affects 
public health and safety.” As discussed more in the section on hydraulic fracturing below, 
numerous scientific reports support the conclusion that the use of fracking impacts public health 
and safety.  Unfortunately, because BLM’s underlying RMPs/FEISs and the December 2020 26

Lease Sale EA do not fully analyze the impacts of fracking, BLM has no evidence to support its 
conclusion that impacts will be insignificant.  
 

For example, although the BLM provides a 2013 “Hydraulic Fracturing White Paper” in 
section 5.9 of the EA, this document is severely out-of-date. As noted in a 2019 report 
summarizing studies on the impacts of fracking, the 2019 Fracking Compendium, “20 percent 
(355 studies of the now more than 1,700 available studies) were published in 2018 alone.”  27

Approximately 778 more were published in 2019. Of these, “69 percent of original research 
studies on water quality found potential for, or actual evidence of, fracking-associated water 
contamination, 87 percent of original research studies on air quality found significant air 
pollutant emissions, and 84 percent of original research studies on human health risks found 

26 ​See​ Concerned Health Prof’ls of NY & Physicians for Soc. Responsibility, ​Compendium of Scientific, Medical, 
and Media Findings Demonstrating Risks and Harms of Fracking (Unconventional Gas and Oil Extraction)​ 1, 18 
(6th ed. 2019) (hereinafter “Fracking Compendium”) (“As fracking operations in the United States have increased in 
frequency, size, and intensity, and as the transport of extracted materials has expanded, a significant body of 
evidence has emerged to demonstrate that these activities are dangerous to people and their communities in ways 
that are difficult—and may prove impossible—to mitigate. Risks include adverse impacts on water, air, agriculture, 
public health and safety, property values, climate stability, and economic vitality, as well as earthquakes.”) 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 14); Exhibit 15,​ ​TEDX, 
“Scientific Literature Addressing the Health Effects of Unconventional Oil and Gas Development (2018); ​see also 
BLM Oil and Gas; ​Hydraulic Fracturing on Federal and Indian Lands​, 80 Fed. Reg. 161,128 (Mar. 26, 2015), 
https://www.gpo.gov/fdsys/pkg/FR-2015-03-26/pdf/2015-06658.pdf (noting that a final rule regulating fracking on 
federal land will “provide significant benefits to all Americans by avoiding potential damages to water quality, the 
environment, and public health”) (previously attached to our September 13, 2020 comments on the draft EA as 
Exhibit 15); ​see also​ BLM Oil and Gas; ​Hydraulic Fracturing on Federal and Indian Lands​, 80 Fed. Reg. 161,128 
(Mar. 26, 2015), https://www.gpo.gov/fdsys/pkg/FR-2015-03-26/pdf/2015-06658.pdf (noting that a final rule 
regulating fracking on federal land will “provide significant benefits to all Americans by avoiding potential damages 
to water quality, the environment, and public health”). 
27 Fracking Compendium, supra, at 12. 
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signs of harm or indication of potential harm.”  Clearly, the science on the health impacts from 28

fracking is changing rapidly and BLM cannot rely on a stale, static white paper to adequately 
meet its duty under NEPA. 
 

Perhaps more importantly, the white paper is also not site-specific, and instead presents a 
summary of generalized impacts which do not describe the impacts to the parcels at issue. For 
example, BLM fails to assess whether there will be increased impacts to public health from the 
parcels within the Pinedale area where fracking will worsen exceedances of federal standards for 
ozone. Ozone pollution is detrimental to public health and welfare, as documented by extensive 
scientific evidence compiled by the Environmental Protection Agency (“EPA”).  Exposure to 29

ozone can harm the respiratory system (the upper airways and lungs), aggravate asthma and 
other lung diseases, and is linked to premature death from respiratory causes. Studies show 
harmful health effects from both short-term exposures to ozone (hours to days) and long-term 
exposures (months to years). Because BLM fails to analyze the impacts of the proposed action 
on ozone levels and public health, BLM’s conclusion in the FONSI that “[n]o other aspect of the 
action alternative would have an effect on public health and safety,” is erroneous. FONSI at 4. If 
BLM has not analyzed what impacts may actually occur from the actual lease sale parcels, it is 
impossible to conclude that such impacts are insignificant.  
 

BLM also fails to account for NEPA’s third intensity factors, which requires a look at the 
degree to which impacts are highly controversial. Indeed, the situation here is directly similar to 
the situation in ​Center for Biological Diversity v. U.S. Bureau of Land Management​, where the 
court held that the BLM’s “unreasonable lack of consideration of how fracking could impact 
development of the disputed parcels . . . unreasonably distort[ed] BLM's assessment of at least 
three of the ‘intensity’ factors in its FONSI.” 937 F. Supp. 2d at 1157. There, the court reasoned 
that fracking was highly controversial based on the possibility of significant environmental 
degradation, public outcry, and potential threats to health and safety. ​Id.​ at 1157–58.  
 

Finally, as shown below, because the Wyoming December 2020 lease parcels are directly 
adjacent to many other BLM lease sales occurring in 2020 in Wyoming, Colorado, Montana, and 
Utah, the fourth intensity factor, cumulative impacts, is also implicated by the lease sale, further 
underscoring the need for an EIS. According to NEPA regulations, “[s]ignificance exists if it is 
reasonable to anticipate a cumulatively significant impact on the environment. Significance 
cannot be avoided by terming an action temporary or by breaking it down into small component 
parts.” 40 C.F.R. § 1508.27(b)(7). This latter sentence is particularly important here. As shown 
by the maps below, the December 2020 lease sale is not occurring in a vacuum. BLM must study 
the cumulative impacts of these similar actions occurring within the same area through an EIS 
for the lease sale and a programmatic EIS for BLM’s leasing program. 
 

28 ​Id. 
29 Between 2008 and 2015, there were more than 1,000 new studies demonstrating the health and environmental 
harms of ozone.  ​See​ U.S. Environmental Protection Agency, Fact Sheet, Overview of EPA’s Updates to the Air 
Quality Standards for Ground-Level Ozone (“2015 Ozone Standard Fact Sheet”), 
https://www.epa.gov/sites/production/files/2015-10/documents/overview_of_2015_rule.pdf (previously attached to 
our September 13, 2020 comments on the draft EA as Exhibit 16).  
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BLM lease sales in 2020 are shown in blue with the Wyoming December 2020 lease sale parcels 

in red. 
 
Despite this massive swath of land proposed and sold for leasing, BLM’s continues to fail 

to properly assess the significance of sales in the surrounding region in conjunction with the 
December 2020 lease sale, as discussed more below. For example, we do not understand how 
BLM can non-arbitrarily claim that the cumulative impacts of climate change it briefly discusses 
in the EA at 74 (e.g. temperature increases, reduced snowfall, more severe drought, etc.) are 
insignificant.  For the reasons above, BLM cannot conclude that the impacts from the proposed 
lease sale will be insignificant, and the agency’s FONSI cannot stand. 
 
 

C. BLM Improperly Defers Its Site-Specific NEPA Analyses to the Application 
Permit to Drill Stage. 

 
On a similar note, throughout the lease sale EA, BLM attempts to segment its analyses by 

claiming that it will conduct site-specific NEPA analyses at the Application Permit to Drill 
(“APD”) stage. ​See, e.g.​, Water Resources Section, EA at 30 (“Without a discrete development 
proposal, the use of hydraulic fracturing in the oil and gas development process cannot be 
predicted.”). However, BLM’s deferral of comprehensive NEPA analysis at the lease sale stage 
ignores two crucial distinctions—such an approach is illegal where impacts are reasonably 
foreseeable and NEPA forbids BLM from piecemealing its analysis into individually, 
potentially-insignificant actions. 
 

The law is clear: where a lease constitutes an irretrievable commitment of resources and 
impacts are reasonably foreseeable, an agency is required to analyze the site-specific impacts of 
a lease before its issuance. ​New Mexico ex. rel. Richardson v. U.S. Bureau of Land Mgmt.​, 565 
F.3d 683, 717–18 (10th Cir. 2009); ​see also WildEarth Guardians v. Zinke​, 368 F. Supp. 3d 41, 
64–65 (D.D.C. 2019) (holding that “an agency cannot defer analyzing the reasonably foreseeable 
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environmental impacts of an activity past the point when that activity can be precluded”). 
“NEPA is not designed to postpone analysis of an environmental consequence to the last possible 
moment.” ​U.S. Bureau of Land Mgmt. v. Kern​, 284 F.3d 1062, 1072 (9th Cir. 2002); ​see also​ 40 
C.F.R. § 1500.1(b) (“NEPA procedures must insure that environmental information is available 
to public officials and citizens ​before decisions are made​ and before actions are taken.”) 
(emphasis added). This is especially the case if postponing the analysis results in a piecemeal 
look at the impacts. ​See​ 40 C.F.R. § 1508.27 (“Significance cannot be avoided by terming an 
action temporary or by breaking it down into small component parts.”). Indeed, NEPA provides 
that BLM must assess three types of actions when determining the scope of its analysis: (1) 
connected actions, (2) cumulative actions, and (3) similar actions. 40 C.F.R. § 1508.25. 
Connected actions “are closely related and therefore should be discussed in the same impact 
statement.” Actions are connected if they, among other things: “[a]re interdependent parts of a 
larger action and depend on the larger action for their justification.” ​Id.  
 

All of the above requirements support the conclusion that the BLM must analyze the 
site-specific impacts from its decision to lease federal minerals at the lease sale stage. First, 
because drilling cannot occur without BLM first leasing the minerals, leasing and drilling are 
interdependent, connected actions as defined by NEPA. 40 C.F.R. § 1508.25. Thus, BLM must 
estimate the impacts of drilling these wells at the lease sale stage. Second, the Tenth Circuit has 
explicitly held that NEPA requires that agencies prepare a site-specific EIS or EA at the lease 
sale stage when two factors are met: 1) an irretrievable commitment of resources and 2) 
reasonably foreseeable impacts. ​New Mexico ex. rel. Richardson v. U.S. Bureau of Land Mgmt.​, 
565 F.3d 683, 717–18 (10th Cir. 2009). The court held that the issuance of an oil and gas lease 
without a no surface occupancy (“NSO”) stipulation constitutes an irretrievable commitment of 
resources because after this stage, BLM cannot completely avoid environmental impacts at the 
permitting stage without this stipulation. ​Id.​ at 718. The court then reasoned that because the 
lease occurred in an area that had seen “considerable exploration” and “a natural gas supply 
[was] known to exist beneath the[] parcels,” the impacts from leasing were reasonably 
foreseeable. ​Id.​ at 718–19. Thus, BLM was required to conduct a site-specific NEPA analysis of 
the impacts of lease “prior to its issuance.” ​Id.  
 

Here, the situation is directly similar. First, as BLM states in its EA, “once a parcel is 
sold and the lease is issued, the lessee has the right to use the leased lands to explore and drill for 
all of the oil and gas within the lease boundaries, subject to the stipulations attached to the lease, 
restrictions derived from specific nondiscretionary statutes, and other reasonably measures to 
minimize adverse impacts.” EA at 9 (citing 43 C.F.R. § 3101.1-2). Although BLM considered 
an alternative imposing NSO stipulations for all parcels, it did not adopt this alternative. Thus, 
allowing leasing here is an irretrievable commitment of resources. Second, BLM admits that the 
leases are in areas that have seen extensive development and that 45.8% of federal leases are in 
production. ​See ​EA at 57. BLM is not required to know every single detail before analyzing the 
environmental impacts. Instead, impacts must simply be reasonably foreseeable. ​WildEarth 
Guardians v. Zinke​, 368 F. Supp. 3d 41, 70 (D.D.C. 2019) (holding that “BLM could have 
expressed [greenhouse gas emissions] forecasts as ranges, and it could have explained the 
uncertainties underlying the forecasts, but it was not entitled to simply throw up its hands and 
ascribe any effort at quantification to “a crystal ball inquiry.”) (citing ​Scientists’ Inst. For Pub. 
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Info. v. Atomic Energy Comm’n.​, 481 F.2d 1079, 1092 (D.D.C. 1973). Here, because these 
factors are met, BLM is required by law to conduct a site-specific analysis of the impacts from 
the issuance of its leases at the lease sale stage.  
 

 
The December 2020 lease parcels (in yellow) are barely visible underneath active gas wells (in 

red), active oil wells (in black), and active coalbed methane wells (in green). 
 

BLM’s EA in this case references a Tenth Circuit decision, ​Park County Resource 
Council, Inc. v. U.S. Department of Agriculture​,​ ​817 F.2d 609 (10th Cir. 1987), and to the extent 
BLM does so to conclude that site-specific environmental analysis may only occur at the APD 
stage of oil and gas permitting, BLM is mistaken. ​See ​EA at 203. The Tenth Circuit in ​New 
Mexico ex. rel. Richardson v. U.S. Bureau of Land Management ​held that it, in conjunction with 
the decision in ​Pennaco Energy v. U.S. Department of Interior​, 377 F.3d 1147 (10th Cir. 2004), 
established that “there is no bright line rule that site-specific analysis may wait until the APD. 
Instead, the inquiry is necessarily contextual.” 565 F.3d at 717. The court then laid out two 
factors to determine whether a NEPA analysis was required at the lease sale stage: 1) whether an 
irretrievable had occurred and 2) whether environmental impacts were reasonably foreseeable.” 
Id.​ at 718. Here, both factors are met and thus BLM is required to conduct a full site-specific 
analysis of the environmental impacts from the December 2020 lease sale.  
 

Ultimately, as recognized by numerous courts, the lease sale is the point of no return for 
the BLM. ​See e.g.​, ​New Mexico ex. rel. Richardson​, 565 F.3d at 717–18; ​WildEarth Guardians v. 
Zinke​, 368 F. Supp. 3d at 65 (“While it may be true that after the leasing stage BLM can impose 
conditions to limit and mitigate GHG emissions and other environmental impacts, the leasing 
stage is the point of no return with respect to emissions. Thus, in issuing the leases BLM “made 
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an irrevocable commitment to allow some ” GHG emissions. BLM was therefore required to 
fully analyze the reasonably foreseeable impacts of those emissions at the leasing stage.”) 
(quoting ​Sierra Club v. Peterson​, 717 F.2d 1409, 1414 (D.C. Cir. 1983)). Thus, here, unless the 
BLM includes a NSO stipulation for every parcel, the agency is required to conduct a 
site-specific analysis. 
 

Finally, the need to do a full NEPA at the lease sale stage is further supported by the fact 
that BLM has frequently approved APDs without additional NEPA analysis. For example, the 
BLM has approved or is planning to approve: 
 

● 30 new oil and gas wells in the Buffalo Field Office, Anschutz Oil Company, Crossbow 
East III Oil and Gas Plan of Development, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/122966/175046/212601/CX_Ans
chutz_CrossbowEastIIIPOD_signed.pdf;  

● 1 new oil well in the Cody Field Office, Merit Custer 53H Well APD, Categorical 
Exclusion, DOI-BLM-WY-R020-2019-0048-CX, 
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=r
enderDefaultProjectSummary&projectId=121302;  

● 1 new oil and gas well in the Cody Field Office, Merit Energy, Spring Creek Unit 107 
Well, DOI-BLM-WY-R020-2019-0043-CX, 
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=r
enderDefaultProjectSummary&projectId=121295; 

● 3 new oil and gas wells in the Rawlins Field Office, Southland Royalty Company, Chain 
Lakes Fed I4 32-8H Natural Gas Well, DOI-BLM-WY-D030-2019-0072-CX, 
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=r
enderDefaultProjectSummary&projectId=1500827;  

● 1 new oil and gas well in the Worland Field Office, Merit Energy Company, Curtis 2H 
APD, DOI-BLM-WY-R010-2019-0044-CX, 
https://eplanning.blm.gov/epl-front-office/eplanning/projectSummary.do?methodName=r
enderDefaultProjectSummary&projectId=122133.   30

 
In sum, unless BLM actually commits, through the imposition of a lease stipulation or 

stipulations, to conduct additional NEPA analysis at the drilling stage, it more often than not 
does not happen. This means that any commitment to address the impacts development of the 
proposed leases through subsequent NEPA is, at best, hollow, and at worst, a deliberate attempt 
to avoid accountability to addressing potentially significant, connected environmental impacts 
under NEPA. 
 

D. BLM Fails to Analyze a Range of Reasonable Alternatives. 
 

NEPA requires agencies to “present the environmental impacts of the proposal and the 
alternatives ​in comparative form, thus sharply defining​ the issues and providing a clear basis for 

30 It should be noted that this list of categorical exclusions only includes a handful of the CXs proposed for approval 
or approved with the relevant BLM field offices. 
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choice among options by the decisionmaker and the public.” 40 C.F.R. § 1502.14 (emphasis 
added). An agency violates this provision of NEPA where it considers “essentially identical” 
alternatives.” ​Friends of Yosemite Valley v. Kempthorne​, 520 F.3d 1024, 1039 (9th Cir. 2008). 
Indeed, as noted above, a federal district court recently invalidated a BLM alternatives analysis 
because of “BLM’s failure to consider any alternative that would decrease the amount of 
extractable coal available for leasing[.]” ​Western Org. of Resource Councils v. U.S. Bureau of 
Land Mgmt.​, CV 16-21-GF-BMM, 2018 WL 1475470, at *9 (D. Mont. Mar. 26, 2018) 
(“​WORC​”). The court reasoned that because BLM’s statutory mandate included “tak[ing] into 
account the long-term needs of future generations for renewable and nonrenewable resources,” 
the agency could have eliminated coal from its available leasing. ​Id.​ at *7. The same logic 
extends to all nonrenewable resources such as oil and gas as well. 
 

 Here, similar to the ​WORC​ case, BLM has failed to consider any alternatives that 
significantly reduce the permitted development in order to address other resource concerns such 
as air quality or climate change. ​See​ EA at 13-15. This all-or-nothing approach leaves BLM and 
the public without any basis with which to compare and contrast the various proposals or 
otherwise determine the best course of action.  
 

Consideration of an alternative that would eliminate leasing the Upper Green River ozone 
nonattainment area or an alternative that would reduce greenhouse gas emissions from deeper, 
more emissions-heavy wells is well within BLM’s statutory mandate. ​Western Org. of Resource 
Councils​, 2018 WL 1475470, at *7. Indeed, various agencies policies, including guidance from 
the CEQ, note that, “[c]onsidering alternatives, including alternatives that mitigate GHG 
emissions, is fundamental to the NEPA process and accords with NEPA Sections 102(2)(C) and 
102(2)(E).”  At a minimum, BLM must consider these alternatives and discuss why they do or 31

do not meet BLM’s statutory mandates. ​See WildEarth Guardians v. U.S. Bureau of Land Mgmt., 
No. CV-18-73-GF-BMM, 2020 WL 2104760, at *7 (D. Mont. May 1, 2020).  
 

In addition, the alternatives analysis in EA for the December 2020 lease sale fails to 
properly address issues related to sage grouse. First, the EA improperly dismissed an alternative 
deferring sage-grouse habitats for further analysis, stating “An additional alternative was 
considered but not analyzed in detail which would defer offering all parcels located within 
Greater Sage-grouse Priority Habitat Management Areas (PHMAs) and/or General Habitat 
Management Areas (GHMAs). This alternative was not analyzed in detail because it would not 
be in conformance with the approved RMPs.” EA at 16. 
  

BLM’s dismissal of this alternative is unreasonable. The ARMPAs allow, but do not 
mandate, the leasing of sage-grouse habitats, and indeed the governing 2015 ARMPAs require 

31 ​See ​CEQ, ​Final Guidance for Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions 
and the Effects of Climate Change in National Environmental Policy Act Reviews​ at 14 (2016), 
https://obamawhitehouse.archives.gov/sites/whitehouse.gov/files/documents/nepa_final_ghg_guidance.pdf 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 17). Although the Trump 
Administration has since revoked the CEQ’s August 2016 Climate Guidance, BLM is still bound by the CEQ’s 
NEPA regulations and existing case law incorporating the requirements of the Guidance. ​See, e.g.​, ​Sierra Club v. 
Fed. Energy Regulatory Comm’n​, 867 F.3d 1357, 1374 (D.C. Cir. 2017). 
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all BLM field offices to prioritize leasing outside of sage-grouse habitats, including both PHMA 
and GHMA. The BLM should have considered an alternative that would defer all remaining 
parcels located within sage grouse “Priority Habitat Management Areas” and ”General Habitat 
Management Areas,” until new information regarding sage-grouse populations and the 
effectiveness of mitigation measures can be analyzed and applied. We request that BLM give 
consideration to such a habitat prioritization alternative. Agencies may not reject an otherwise 
reasonable alternative out of hand simply because it shares some characteristics with the 
no-action alternative. ​See​ ​Colorado Environmental Coalition v. Salazar​, 875 F. Supp.2d 1233, 
1248-50 (D. Colo. 2012). 
 

Second, BLM’s alternatives analysis was deficient for not having considered an 
alternative that applied the 2015 Prioritization Requirement. ​The BLM is subject to clear 
direction in the RMP amendments throughout Wyoming that its greater sage-grouse RMPs and 
conservation strategy rely not only on stipulations within designated habitats but also on a larger 
strategy of prioritizing development outside of all sage-grouse habitats.  However, in the 32

December 2020 lease sale ​all the parcels approved for sale fall within sage grouse General 
Habitat Management Areas. 
 

The RMPs identify leasing prioritization as a “key component” of their conservation 
strategy, and specify that prioritization applies in addition to designations of lands as open or 
closed to leasing, and separate from the required lease stipulations.   The 2015 RMPs also 33

expressly state that the prioritization requirement applies “[i]n addition to allocations that limit 
surface disturbance” in sage-grouse habitat.   The prioritization requirement would be 34

meaningless, if it only applied to lands that already are closed to all leasing.   35

  
The prioritization requirement reflects a compromise -- the 2015 plans do not establish a 

bright-line rule closing sage-grouse habitat to all oil and gas leasing, but they direct BLM “to 
guide development to lower conflict areas and as such protect important habitat” for the 
sage-grouse.   BLM’s stated purpose for prioritizing leasing outside of Priority and General 36

Habitat was to “limit future surface disturbance and encourage new development in areas that 
would not conflict with” greater sage-grouse.  Leasing prioritization, however, cannot serve its 37

purpose--to “limit future surface disturbance” in sage-grouse habitat--if it does not limit leasing 
there. And, the history of the 2015 RMPs confirms that prioritization was never intended to be 

32 U.S. Bureau of Land Management, Record of Decision and Approved Resource Management Plan Amendments 
for the Rocky Mountain Region, Including the Greater Sage-Grouse Sub-Regions of Lewiston, North Dakota, 
Northwest Colorado, Wyoming and the Approved Resource Management Plans for Billings, Buffalo, Cody, HiLine, 
Miles City, Pompeys Pillar National Monument, South Dakota, Worland, U.S. Department of the Interior, 
Washington, D.C. (2013) at 1-25. 
33 ​See, e.g.,​ 2015 WY RMPA at 19 (stating that PHMA and GHMA are “Open to fluid mineral leasing subject to” 
certain lease stipulations, but also listing a separate component directing BLM to “prioritize” leasing outside of that 
habitat). 
34 ​2015 Rocky Mountain ROD at 1-25. 
35 ​See Greenwood v. Compucredit Corp.,​ 615 F.3d 1204, 1209 (9th Cir. 2010) (statutory language must be 
interpreted “such that all its language is given effect, and none of it is rendered superfluous”). 
36 ​2015 Rocky Mountain ROD at 1-25. 
37 ​Id. 
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subsumed in the designation of lands as open or closed to leasing.  If prioritization did not limit 
leasing on lands designated as “open,” BLM would have had no reason to include the 
prioritization language in the 2015 plans. The lease sale, as currently proposed, only offers 
parcels within sage grouse GHMAS and no parcels outside designated sage grouse habitats, and 
as such, fails to meet BLM’s prioritization requirement. BLM must conduct an alternatives 
analysis that properly evaluates the values and impacts of leasing parcels outside sage grouse 
habitat. 
 
 Lastly on sage grouse, it is unclear from the December 2020 lease sale EA whether the 
applicable stipulations, as defined in the 2015 ARMPA, for both PHMAs and GHMAs apply to 
the proposed parcels. In October 2019, the court in ​Western Watersheds Project v. Schneider​, 
No. 1:16-cv-83 (D. Idaho Oct. 16, 2019) enjoined all aspects of the 2019 Plan Amendment 
(including the rescission of prioritization requirements applicable to fluid mineral leasing) and 
reinstated the 2015 ARMPAs. We request BLM postpone or defer the sale of the proposed lease 
parcels until it can adequately review and apply the relevant stipulations to sage grouse habitat, 
as required in ​Western Watersheds Project v. Schneider​. 
 

E. BLM Fails to Fully Analyze the Impacts of Multi-Stage Hydraulic Fracturing 
and Horizontal Drilling in Violation of NEPA and FLPMA. 

 
NEPA imposes “action forcing procedures … requir[ing] that agencies take a hard look at 

environmental consequences.”​ Robertson v. Methow Valley Citizens Council​, 490 U.S. 332, 350 
(1989) (citations omitted). “Taking a hard look includes considering all foreseeable direct and 
indirect impacts . . . [and] involve a discussion of adverse impacts that does not improperly 
minimize negative side effects.” ​League of Wilderness Defs.-Blue Mountains Biodiversity 
Project v. U.S. Forest Serv​.,​ ​689 F.3d 1060, 1075 (9th Cir. 2012) (citing ​N. Alaska Envtl. Ctr. v. 
Kempthorne​, 457 F.3d 969, 975 (9th Cir. 2006)) (internal quotations omitted). 

 
Multiple courts have held that if BLM plans to allow a new oil and gas extraction 

technique, the agency must analyze the impacts of this technique in either a programmatic or 
project-specific NEPA document. ​See​ ​Pennaco Energy, Inc. v. U.S. Dep’t of the Interior​, 377 
F.3d 1147, 1151, 1153 (10th Cir. 2004) (holding that when a new fossil fuel extraction 
technology becomes commercially viable, and creates “changed circumstances” such that 
production of energy with the new technology is “significantly different” than production using 
previously considered technology, an agency permitting activities utilizing the new technology 
must take new environmental impacts into account as part of the NEPA process); ​see also ​Ctr. 
for Biological Diversity v. Bureau of Land Mgmt.​, 937 F. Supp. 2d 1140, 1157 (N.D. Cal. 2013) 
(invalidating a BLM lease sale because “t​he scale of fracking in shale-area drilling today 
involves risks and concerns that were not addressed by the PRMP/FEIS’ general analysis of oil 
and drilling development in the area”);​ ForestWatch v. U.S. Bureau of Land Mgmt.​, 2016 WL 
5172009, Case No. CV-15-4378-MWF (JEMx) (C.D. Cal. Sept. 6, 2016) (accord); ​Dine Citizens 
Against Ruining Our Environment v. Bernhardt​, 923 F.3d 831, 851 (2019) (holding that BLM 
needed to—but did not—consider the cumulative impacts to water resources associated with the 
3,960 reasonably foreseeably horizontal Mancos Shale wells.”). 
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Today​,​ 67% of the U.S.’s natural gas comes from wells that use fracking, and 50% of the 
U.S.’s oil comes from wells that use fracking.  ​ ​Id.​ With the use of fracking comes a myriad of 38

potentially significant environmental impacts.  Fracking has not only opened up vast areas of 39

minerals that were previously uneconomical to extract—thereby expanding the total land area 
impacted by development—the process of fracking also causes different and more intense 
impacts to our public health, air, water, land, and wildlife. ​Diné Citizens Against Ruining Our 
Env’t v. Jewell​, No. CIV 15-0209 JB/SCY, 2015 WL 4997207, at *11 (D.N.M. Aug. 14, 2015), 
aff’d, 839 F.3d 1276 (10th Cir. 2016) (finding that “directional drilling causes roughly double 
the surface impacts of vertical drilling on a well-for-well basis” and that “[i]t can take five to ten 
times more water to frack a directionally drilled well than a vertical well.”). ​Because the 
geographic range, the extraction technology, and the type and intensity of oil and gas 
development has changed significantly in the last decade, BLM must analyze these impacts in 
either a revised RMP and accompanying FEIS or an EIS for the lease sale. Unfortunately, the EA 
for the December 2020 lease sale fails to meet these requirements.  
 

BLM relies heavily on the 2013 white paper (EA at Appendix 5.9) for purposes of 
meeting its NEPA obligations and argues that actual levels of development cannot be reasonably 
determined at the lease sale stage. But, the white paper cannot meet the requirements of NEPA 
for several, related reasons. First, the white paper is a summary of the process of fracking and 
ultimately omits key, site-specific information of the impacts of fracking. For example, in it 
BLM notes that emissions impacting air quality may result from fracking but fails to quantify or 
otherwise disclose these emissions. Instead the agency punts on this issue, noting “[e]missions 
associated with a project and HF if proposed will be analyzed through a site specific NEPA 
document to ensure the operation will not cause a violation of the Clean Air Act.” EA at 190. 
This is entirely insufficient under NEPA. Other BLM offices routinely disclose well emissions at 
the leasing state. For example, the Colorado BLM included the following chart in its September 
2019 EA.   40

 

38 See​ U.S. Energy Info. Admin., ​Hydraulically Fractured Horizontal Wells Account For Most New Oil And Gas 
Wells​, Jan. 30, 2018, https://www.eia.gov/todayinenergy/detail.php?id=34732 (previously attached to our September 
13, 2020 comments on the draft EA as Exhibit 18). 
39 ​See generally​ Fracking Compendium & TEDX Health Effects, ​supra​. 
40 BLM, EA for the September 2019 Competitive Oil & Gas Lease Sale, Royal Gorge Field Office (2019), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/120679/172735/209879/RGFO_EA_Comment_Sept2019.p
df (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 19).  
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And, as noted above, the New Mexico BLM included a similar chart in its November 2019 lease 
sale EA.  Although these charts do not specifically break out air emissions from fracturing, they 41

at least estimate emissions per well based on the specific lease parcels instead of entirely 
deferring any substantive analysis to the APD stage.  
 

BLM also fails to fully analyze impacts to water quality. Although we appreciate that 
BLM now admits that impacts to water can occur as a result of oil and gas development, we 
request that BLM analyze the impacts to water quality from the proposed lease parcels and the 
use of hydraulic fracturing given the significant risks.  
 

A variety of studies have found that fracking and other processes can contaminate water 
resources. For example, EPA concluded in its 2016 study that “hydraulic fracturing water 
cycle...can impact drinking water sources under some circumstances.”  EPA also found that: 42

 
“[Tt]he presence of other wells near hydraulic fracturing operations can increase 
the potential for hydraulic fracturing fluids or other subsurface fluids to move to 
drinking water resources. There have been cases in which hydraulic fracturing at 
one well has affected a nearby oil and gas well or its fracture network, resulting in 
unexpected pressure increases at the nearby well, damage to the nearby well, or 
spills at the surface of the nearby well. These well communication events, or “frac 
hits,” have been reported in New Mexico, Oklahoma, and other locations.  43

 
The most recent Fracking Compendium has additional data to support the conclusion that 

water contamination from fracking occurs everywhere:  44

 
● In February 2019, the U.S. Justice Department reached a settlement with Antero 

Resources Corporation over claims that it violated the Clean Water Act at 32 different 
drilling and fracking-related sites in West Virginia. The violations involved 
unauthorized dumping of fracking waste into local waterways. 

● In November 2018, three scientists found that contaminated drinking water in 
Pavillion, Wyoming was likely caused by gas leaking from faulty gas wells as well as 
by leaks from 40 unlined pits that, for many years, served as dumps for drilling 
wastewater. The scientists presented their findings to the community in advance of 
publishing a peer-reviewed scientific journal article. Statistical analyses show a 
correlation between what was disposed of in the pits and contaminants appearing in 
nearby drinking water wells. One of the former EPA scientists told community 
members that the Wind River Formation drinking water aquifer will likely never be 

41 BLM, Carlsbad Field Office, November 2019 EA, supra. 
42 EPA, Hydraulic Fracturing for Oil and Gas: Impacts from the Hydraulic Fracturing Water Cycle on Drinking 
Water Resources in the United States ES-3 (2016) (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 20). 
43 ​Id.​ at ES-32. 
44 Fracking Compendium,​ supra​, at 70–79. 
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cleaned up. A preliminary report from the EPA in 2011 about groundwater 
contamination in Pavillion was never finalized. 

● In August 2018, a Yale University team collected drinking water samples from 66 
households in Belmont County that were located at varying distances away from well 
pads and analyzed them for the presence of fracking-related chemical contaminants. 
They also interviewed residents about their health symptoms. The primary goal of 
this exploratory study was to determine whether residential proximity to fracked 
wells was related to detection and concentrations of health-relevant drinking water 
contaminants. A second objective was to evaluate possible relationships between 
proximity to wells and health complaints in the community. The team found that all 
homes had at least one volatile organic compound or other organic compound above 
detectable levels and that prevalence of contaminants in drinking water, including 
toluene, bromoform, and dichlorobromomethane, was higher in homes closer to the 
wells. 

● In January 2018, the Pennsylvania Department of Environmental Protection 
determined that fracking wastewater that had leaked from a storage pit contaminated 
groundwater and rendered a natural spring used for drinking water in Greene County 
undrinkable. 

Data also suggests that there is a greater risk for structural integrity issues, e.g. casing 
failures, between unconventional and conventional oil and gas wells.  Thus, we request here that 45

BLM evaluate the specific lease parcels, discuss whether potential wells could use fracking, at 
what approximate depth this will occur, potential geological formations which could be 
impacted, and other appropriate data to assess the risk to water quality from the lease sale. 

We also request that BLM take its analysis of impacts to water quantity a step further by 
estimating water usage from the lease sale as required by law. In ​San Juan Citizens Alliance v. 
United States Bureau of Land Management​, 326 F. Supp. 3d 1227, 1252–54 (D.N.M. 2018), a 
challenge to oil and gas leases in a national forest, a federal district court held that “given several 
other cases in which water usage was quantified prior to the application for permit to drill stage, 
the Court is not persuaded by BLM’s unsupported conclusion that it did not have enough 
information to calculate water usage.” Following this, the New Mexico BLM has been including 
in its leasing EAs a breakdown of the average water use per horizontal well in the Pecos District 
(31.2 acre feet).  Moreover, the New Mexico BLM relied on a recent report by Andrew 46

Kondash et al. describing the increasing water footprint of hydraulic fracturing  along with 47

45 Anthony R. Ingraffea et al., Assessment and Risk Analysis of Casing and Cement Impairment in Oil and Gas 
Wells in Pennsylvania, 2000-2012, PNAS 1, 2 (2013) (previously attached to our September 13, 2020 comments on 
the draft EA as Exhibit 21). 
46 BLM, Pecos District Office, September 2019 Competitive Oil and Gas Lease Sale, Draft Environmental 
Assessment, DOI-BLM-NM-P000-2019-0003 at 83 (2019), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/120849/172557/209696/PDO_Sept_2019_Lease_Sale_EA_
09May2019_508.pdf (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 22). 
47 Kondash, A. J., et al., The Intensification of the Water Footprint of Hydraulic Fracturing. Science. (2018), 
https://advances.sciencemag.org/content/advances/4/8/eaar5982.full.pdf (previously attached to our September 13, 
2020 comments on the draft EA as Exhibit 23). 

28 



 

information from FracFocus to calculate this number. This approach can be applied here. The 
Kondash et al. report includes information on water usage in the Niobrara shale of Wyoming and 
based on the heavily developed nature of Wyoming, there is no doubt that FracFocus contains 
many entries for Wyoming to rely on to develop at least basin specific water usage statistics. 

In terms of air quality, significant new information concerning the impacts of airborne 
radiation from fracking suggests BLM ought to more thoroughly analyze the impacts of 
hydraulic fracturing in an EIS. This year researchers from Harvard’s School of Public Health 
published a new study in ​Nature Communications​ that found that the radioactivity of airborne 
particles increases significantly downwind of fracking sites in the United States.  These 48

researchers conducted the study by using data collected from 157 radiation-monitoring stations 
across the U.S., which were built during the cold war in response to the nuclear threat. 
Specifically, the scientists looked at data from these stations collected between 2001 and 2017 
and compared it with the position and production records of 120,000 fracking wells. Analysis of 
this data shows that airborne radioactivity, particularly in areas within 20km of large fracking 
sites, is greater as compared with background levels.  This suggests that large scale 49

unconventional oil and gas development may be causing adverse health impacts in nearby 
communities.  

Given the scale of oil and gas development in Wyoming and the number of existing and 
reasonably foreseeable wells, the proposed action may present a serious risk to the public health 
of rural and urban communities throughout Wyoming. As such, BLM must analyze this 
significant new information to determine whether the projected oil and gas development of the 
December 2020 lease sale, in conjunction with existing and reasonably foreseeable oil and gas 
development, may significantly impact public health in nearby communities in Wyoming, 
including communities in which BLM staff live and work. The map data below provides 
examples, showing different communities in Wyoming that fall within the range of potentially 
higher airborne radioactivity merely from potential oil and gas development analyzed in the EA, 
let alone existing and other proposed oil and gas development.  

 

48 Exhibit C, ​Li, L., Blomberg, A.J., Spengler, J.D. ​et al.​ Unconventional oil and gas development and ambient 
particle radioactivity. ​Nat Commun​ 11, 5002 (2020) https://doi.org/10.1038/s41467-020-18226-w. 
49 ​See id. 
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Map of December 2020 lease parcels (in red) northwest of the city of Worland, WY. 

 

 
Map of December 2020 lease parcels (in red) nearly surrounding the cities of Midwest 

and Edgerton, WY. 
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Map of December 2020 lease parcels (in red) north of Baggs, WY. 

 
 
Finally, BLM’s lack of analysis on the impacts from fracking not only violates NEPA but 

also violates FLPMA. As noted above, FLPMA requires that the BLM amend an RMP whenever 
there is a need to “[c]onsider a proposal or action that does not conform to the plan,” “respond to 
new, intensified, or changed uses on public land,” or “consider significant new information from 
resource assessments, monitoring, or scientific studies that change land use plan decisions.” 
BLM Land Use Planning Handbook, H-1610-1, Section VII.B at 45. At a minimum, the use of 
multi-stage fracking coupled with horizontal drilling in the Newcastle Field Office and the Rock 
Springs Field Office (Green River RMP) constitutes a “new, intensified, or changed use[] on 
public land.” Based on the date of these respective RMPs, there is no way that BLM has 
accounted for the impacts of fracking. As a result, BLM cannot move forward with leasing the 
parcels in this area until it either completes amendment to these RMP and includes a full analysis 
of the impacts of fracking and horizontal drilling in a revised lease sale EA.  
 

F. BLM’s Analysis of the Direct and Indirect Impacts of Greenhouse Gas 
Emissions that Would Result from Issuance of the Proposed Lease Parcels 
Violates NEPA. 

 
Within the context of climate change, NEPA requires BLM to quantify and discuss the 

significance of the direct, indirect, and cumulative greenhouse gases generated by its proposed 
action.​ ​40 C.F.R. §§ 1502.16 (outlining what’s required in an impacts analysis), 1508.7 (defining 
cumulative impacts), 1508.8 (defining direct and indirect impacts);​ Western Org. of Res. 
Councils v. U.S. Bureau of Land Mgmt.​, CV 16-21-GF-BMM, 2018 WL 1475470, (D. Mont. 
Mar. 26, 2018) (requiring consideration of climate change at the RMP stage); ​Sierra Club v. Fed. 
Energy Regulatory Comm’n​, 867 F.3d 1357, 1374 (D.C. Cir. 2017) (requiring quantification of 
indirect, downstream greenhouse gas emissions from combustion of natural gas carried by a 
pipeline); ​Center for Biological Diversity v. National Highway Traffic. Admin.​, 538 F.3d 1172, 
1215 (9th Cir. 2008) (requiring assessment of the cumulative impacts of climate change); ​San 
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Juan Citizens All. v. United States Bureau of Land Mgmt​., 326 F. Supp. 3d 1227, 1244 (D.N.M. 
2018) (requiring an analysis of climate impacts at the oil and gas leasing stage); ​WildEarth 
Guardians v. Zinke​, 368 F. Supp. 3d 41 (D.D.C. 2019) (requiring a robust analysis of the direct 
and indirect climate impacts from nine lease sales as well as a quantitative, regional cumulative 
impacts analysis of reasonably foreseeable BLM lease sales in the region); ​WildEarth Guardians 
v. U.S. Bureau of Land Mgmt.​, No. CV-18-73-GF-BMM, 2020 WL 2104760, at *1 (D. Mont. 
May 1, 2020) (requiring an assessment of the cumulative impacts on climate from oil and gas 
leasing, including an assessment of the lease sales “in combination with each other, not simply in 
the context of state and nation-wide emissions”). 
 

Here, although Guardians appreciates the fact that the Wyoming BLM has calculated per 
parcel direct and indirect greenhouse gas emissions, the agency’s analysis is incomplete and 
misleading. As BLM explains, it calculates per parcel greenhouse gas emissions on a prorated 
basis. BLM took total emissions from its Reasonably Foreseeable Development Scenarios for 
each field office and divided it by the total acreage open for leasing under the various RMPs to 
come up with average emissions per acre.​ ​EA at 69 (direct), 71 (indirect). BLM then multiplies 
that per acre amount by the acreage in each lease parcel. ​Id.​ Unfortunately, this approach is 
ultimately misleading because it treats each acre as equally productive. In reality, certain areas in 
established oil and gas basins will produce many more wells per acre than others. For example, 
as noted in the Pinedale RMPs, a township in high development areas could produce 100 to 500 
wells.  But, other well parcels may produce many fewer wells. To remedy this, we request that 50

Wyoming BLM take the approach that other state offices have used where the agency estimates 
the number of wells per parcel based on location of the well above specific formations. If BLM 
were to do this, the agency would be able to parse speculative lease parcels from those in 
established fields, instead of considering the entire lease sale as one block. From this, BLM 
would be able to determine high impact and low impact parcels based on greenhouse gas 
emissions. Having this information would allow BLM to consider alternatives to address 
greenhouse gas emissions for each lease sale (e.g., by excluding speculative, high-emitting 
parcels). Unfortunately, Wyoming BLM refuses to take this step despite the fact that other BLM 
routinely estimate such information.  
 

For example, the New Mexico BLM included the following chart in its November 2019 
EA. BLM first estimated that 94 wells would result from 10 lease parcels based on the 
intersection of oil and gas plays and surrounding well densities to the lease parcels.  BLM then 51

used this well number and EPA’s greenhouse gas emission inventory to calculate a per well 
CO2e factor. Although this approach is far from perfect, because BLM estimates the number of 
wells per parcel based on proximity to actual development, it provides a way to more accurately 
assess the actual impacts of parcels within established oil and fields. 
 

50 ​See ​Pinedale RMP, ​supra​. 
51 BLM NM, November 2019 EA, supra. 
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Similarly, for the March 2018 oil and gas lease sale draft EA,  the Billings Field Office 52

in Montana calculated estimated downstream GHG emissions using the following table: 
 

 
This approach follows in a similar vein with New Mexico and takes into account the varying 
development potential per parcel. 
 

52 The full Billings FO March 2018 EA is available on BLM’s ePlanning website at: 
https://eplanning.blm.gov/epl-front-office/projects/nepa/87544/127696/155392/Billings_March13_2018_Oil_and_G
as_Lease_Sale_EA.pdf.  
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In addition, BLM could use the information in the Kleinfelder Report to, at a minimum, 
more accurately estimate per well emissions for the Upper Green River Basin (Pinedale Field 
Office) parcels.   53

 

 
 

 
The approach taken in the Kleinfelder Report is similar to how Utah BLM recently 

analyzed state-wide GHG emissions from oil and gas development. To determine single well 
emissions estimates, Utah BLM analyzed the oil and gas well activity in every district office.  54

The approach BLM uses to calculate direct and indirect GHG emissions in the EA for the 
December 2020 lease sale fails to provide an accurate accounting of these emissions, and BLM 
should use one or a combination of the approaches we described above. 
 

Whatever approach BLM uses to calculate greenhouse gas emissions, BLM should use 
the approach consistently throughout its NEPA analysis, which BLM failed to do in the EA. For 
example, in Table 12 of the December 2020 lease sale EA, BLM based its analysis of direct 
GHG emissions from oil and gas development in the ARMPA planning area on an estimate of 
these emissions in 2031 provided in the ARMPA FEIS. However, in the context of calculating 
direct emissions from federal oil and gas development in other states, BLM uses a completely 
different approach as provided in Table 17. There, BLM determines the GHG emissions from 
federal oil and gas development in each state in 2014; calculates the per acre GHG emission 
factor; calculates the total direct emissions between 2014-2018; and, finally, calculates a 5-year 
annual average. BLM never explains why it chose to use one approach for Wyoming direct 
emissions and another approach for direct emissions from other states. Moreover, BLM’s 

53 Kleinfelder, ​supra​. 
54 ​See​ Exhibit E, Supplemental Analysis for Greenhouse Gas Emissions Related to Oil and Gas Leasing in Utah, 
Environmental Assessment, DOI-BLM-UT-000-2021-0001-EA at Appendix E, 
https://eplanning.blm.gov/public_projects/2002778/200390662/20027883/250034085/2020-10-08-DOI-BLM-UT-0
000-2021-0001-EA%20GHG-15daypubliccomment.pdf. 
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approach to calculating direct emissions in Wyoming fails to provide a current baseline for 
annual emissions because BLM uses the projected annual emissions for year 2031. BLM should 
have used 2019 oil and gas emissions data to determine baseline annual GHG emissions -- the 
approach Utah BLM has used. 
  

Once these GHG emissions have been properly quantified, BLM must assess the 
significance of direct and indirect emissions rather than precluding this assessment by comparing 
a single lease sale to statewide, national, and global emissions. ​See WildEarth Guardians v. U.S. 
Bureau of Land Mgmt.​, No. CV-18-73-GF-BMM, 2020 WL 2104760, at *11 (D. Mont. May 1, 
2020). As we have suggested in the past, BLM could compare alternatives within a lease sale 
where the agency has reduced the total number of parcels. Or BLM could compare direct and 
indirect emissions to other BLM Wyoming lease sales. Either way, it is clear that BLM is 
required to complete an assessment of significance under NEPA and the EA as proposed fails to 
meet this standard. 

 
Lastly and as we mentioned in the discussion of the Buffalo RMP above, it is unclear 

from the EA whether or not BLM only used a 100-year time horizon to assess the significance 
and impacts of greenhouse gas emissions, as opposed to using both a 100- and 20-year time 
frame. Methane is a short-lived but potent greenhouse gas.  Methane emitted today will last in 55

the atmosphere for approximately a decade. Thus, use of a 100-year GWP effectively nullifies 
the short-term impacts of methane. The scientific community has argued for a number of years 
that agencies should use both factors to estimate short and long term effects.  On EPA’s website 56

about GWPs, the agency specifically notes that the scientific community recommends use of 
alternative GWPs, including a 20-year GWP, to more accurately measure the impacts of 
methane.  And, the IPCC’s 2014 Fifth Assessment notes, “[t]he choice of time horizon 57

markedly affects the weighting especially of short-lived climate forcing agents, such as methane 
(CH4)”​  and that “the choice of time horizon is a value judgment because it depends on the 58

relative weight assigned to effects at different times.”  Here, because BLM’s RFDS predicts 59

well development for the next twenty years, it would be reasonable for BLM to assess indirect 
emissions using both a 20-year GWP and 100-year GWP. BLM’s failure to do this violates the 
agency’s requirements under NEPA. 40 C.F.R. § 1508.27(a) (require a hard look at short term 
and long term impacts); ​see also​ ​Western Org. of Resource Councils v. U.S. Bureau of Land 
Mgmt.​, CV 16-21-GF-BMM, 2018 WL 1475470, at *15–16 (D. Mont. Mar. 26, 2018) (holding 
that BLM must explain its use of the 100-year GWP in light of changing science on the issue). 

 

55 Enviro. Prot. Agency, Greenhouse Gas Emissions: Understanding Global Warming Potentials, 
https://www.epa.gov/ghgemissions/understanding-global-warming-potentials (previously attached to our September 
13, 2020 comments on the draft EA as Exhibit 56). 
56 Enviro. Def. Fund, Paper Proposes Two-Value Reporting of Global Warming Potential (2017), 
https://www.edf.org/media/paper-proposes-two-value-reporting-standard-global-warming-potential (last visited Jan. 
3, 2020) (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 57). 
57 EPA, Understanding Global Warming Potentials, supra. 
58 IPCC, 2014 ​Synthesis Report, Summary for Policy Makers​, supra, Box 3.2 at 87–88. 
59 Exhibit D, IPCC, Climate Change 2013: The Physical Science Basis 711–712.  
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Ultimately, BLM has additional tools to ensure the accuracy of its greenhouse gas 
emissions quantification and assess significance, and we request that BLM use these to better 
inform the public and better inform its decision as required by NEPA. 
 

G. BLM Fails to Fully Analyze the Cumulative Impacts that Will Occur as a Result 
of Greenhouse Gas Emissions from the Lease Sale. 

 
BLM also fails to fully analyze the cumulative impacts that will occur as a result of 

greenhouse gas emissions from the lease sale parcel in conjunction with other reasonably 
foreseeable actions.  

 
According to NEPA, “[c]umulative impact is the impact on the environment which 

results from the incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or 
person undertakes such other actions.” 40 C.F.R. § 1508.7. “Cumulative impacts can result from 
individually minor but collectively significant actions taking place over a period of time.” ​Id. 
NEPA requires an agency to analyze the impacts of “similar” and “cumulative” actions in the 
same NEPA document in order to adequately disclose impacts in an EIS. ​Id.​ §§ 1508.25(a)(2) 
and (3). Similar actions are those which have “common timing and geography.” ​Id.​ § 
1508.25(a)(3).  
 

This is exactly what the federal oil and gas leasing program presents—individual actions 
with collectively significant impacts. And, the cumulative impacts of fossil fuel emissions from 
federally authorized activities, such as oil and gas extraction in the western United States, is 
already contributing to severe local and regional impacts associated with climate change. 
According to data collected by the National Oceanic and Atmospheric Association and analysis 
conducted by the Washington Post, sizable portions of the American West, as depicted in the 
map below, have already warmed more than 2 degrees celsius -- double the global average.  60

This data shows Wyoming, as a whole, has warmed significantly since 1895, with the 
southeastern portion of the state currently showing the most significant change.  And, the largest 61

2C hot spot in the lower 48 is located just south of Wyoming, along the Colorado-Utah Border.  62

 

60 Eilperin, J., “This giant climate hot spot is robbing the West of its water,” Washington Post (August 7, 2020), 
https://www.washingtonpost.com/graphics/2020/national/climate-environment/climate-change-colorado-utah-hot-sp
ot/?utm_campaign=wp_post_most&utm_medium=email&utm_source=newsletter&wpisrc=nl_most​. 
61 ​See id. 
62 ​Id. 
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There are several problems with BLM’s cumulative impact assessment of GHG 
emissions and climate change. First, there is a significant discrepancy between how BLM 
Wyoming and BLM Utah calculated cumulative GHG emissions that must be addressed. In 
Table 1 below, we provide a side-by-side comparison of the direct, indirect, and cumulative 
emissions from federal oil and gas development in Utah, as calculated by Wyoming BLM in the 
December 2020 lease sale EA and as calculated by Utah BLM in its recent Supplemental EA on 
GHG emissions. 
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Table 1. Showing the significant discrepancy between the results of Wyoming BLM’s GHG 
emissions estimates and Utah BLM’s GHG emissions estimates. 

 
 

We understand that Wyoming BLM and Utah BLM are using different methods for 
calculating these emissions, but the discrepancy between the two is so significant that we have 
serious concerns about the accuracy of Wyoming BLM’s method. At least one reason for the 
inaccuracy of Wyoming BLM’s annual GHG emission estimates is its decision to base its 
estimate on total emissions estimates in 2014. Wyoming BLM relies on emissions data from 
2014, but this data is not a representative baseline and fails to reflect the reality of the climate 
crisis. By only using 2014 data, BLM omits the increase in leasing that has occurred under the 
Trump Administration.  BLM also ignores recent data demonstrating that U.S. greenhouse gas 65

emissions increased in 2018 and that these increases were driven largely by oil and gas natural 
gas and ultimately replaced any emissions reductions from the decline of the coal industry.  66

BLM must rectify these errors before moving forward with the proposed lease parcels to 
properly reflect cumulative emissions. 
 

Another example of the discrepancy between Wyoming BLM and Utah BLM involves 
each state office’s calculation of the total cumulative annual GHG emissions from federal oil and 
gas development in each state. Wyoming BLM concludes that cumulative annual GHG 
emissions from federal oil and gas development in Wyoming is approximately 28,620,897.90 
MT CO2e/yr. ​See​ EA at 24. Utah BLM’s conclusion for the same measure, but for federal oil 
and gas development in Utah, ranges between 35,040,903 MT CO2e/yr and 42,743,405 MT 
CO2e/yr.  However, these GHG emission estimates can’t be reconciled with the fact that 67

63 For the values in this column, ​see​ EA at 80 and 84. 
64 For the values in this column, ​see​ Exhibit E, Supplemental Analysis for Greenhouse Gas Emissions Related to Oil 
and Gas Leasing in Utah, Environmental Assessment, supra, at 29. 
65 Kyla Mandel, Lack of Demand Hasn’t Stopped Trump from Opening Tons of Lands to Oil and Gas Drilling, 
Think Progress, Apr. 12, 2019, https://thinkprogress.org/trump-interior-oil-gas-drilling/ (previously attached to our 
September 13, 2020 comments on the draft EA as Exhibit 25).  
66 Global Carbon Project, Global Carbon Budget 2019, 
https://www.globalcarbonproject.org/carbonbudget/19/files/GCP_CarbonBudget_2019.pdf (previously attached to 
our September 13, 2020 comments on the draft EA as Exhibit 26).  
67 Exhibit E, Supplemental Analysis for Greenhouse Gas Emissions Related to Oil and Gas Leasing in Utah, 
Environmental Assessment, supra, at 37. 
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 According to WY BLM  63 According to UT BLM  64

Annual Direct Emissions 
from federal oil and gas 
development ​in Utah 

2,508,472.80 MT/yr (5-year 
annual average) 

4,267,020 MT/yr (2019) 

Annual Indirect Emissions 
from federal oil and gas 
development ​in Utah 

6,749,806.2 MT/yr (5-year 
annual average) 

16,794,888 MT/yr (2019) 



 

Wyoming has nearly double the number of federal oil and gas wells as Utah, 19,958 wells  and 68

11,322 wells  respectively. 69

  
Based on these discrepancies of GHG emission estimates, it appears Wyoming BLM is 

significantly undercounting emissions not only in Utah but potentially in Wyoming and other oil 
and gas producing states. And, the discrepancies cast further doubt on Wyoming BLM’s decision 
to prorate emissions based on a statewide MT CO2e/acre emissions factor rather than estimating 
emissions based on emission factors specific to well type and number of wells, as Utah BLM did.  
 

The second problem with BLM’s cumulative emissions analysis is that BLM failed to 
quantify and sum the lifetime GHG emissions from the potential development of the proposed 
lease parcels and reasonably foreseeable federal and non-federal oil and gas development in 
Wyoming and other producing states. Utah BLM calculated lifetime GHG emissions for federal 
oil and gas development in Utah using an average well life of 30 years and provided a 2020-2050 
aggregate long-term foreseeable oil and gas emissions estimate for statewide oil and gas GHG 
emissions.  There appears to be no such similar analysis provided in Wyoming BLM’s EA here, 70

though we admit BLM’s cumulative emissions discussion in this EA is not clear or easily 
understood. Similarly BLM does not provide a total lifetime GHG emissions estimate for oil and 
gas development in other oil and gas producing states. Without lifetime GHG emissions 
estimates, BLM’s cumulative emission and impact analysis is incomplete. 
 

The third problem with BLM’s cumulative emissions analysis is BLM’s omission of 
GHG emissions from oil and gas development on non-federal land, both in Wyoming and in 
other oil and gas producing states. BLM’s cumulative and existing reasonably foreseeable direct 
annual CO2e emissions appears to be based only on “Total Federal Acreage Open to Oil and 
Gas,” rather than be inclusive of non-federal acres open to oil and gas. This approach is directly 
contrary to the plain language of NEPA, which defines cumulative impacts as “the incremental 
impact of the action when added to other past, present, and reasonably foreseeable future actions 
regardless of what agency (​Federal or non-Federal​) or person undertakes such other actions.” 40 
C.F.R. § 1508.7 (emphasis added). The state of Wyoming also holds quarterly lease sales with 
parcels near BLM parcels.  The March 2020 lease sale in Wyoming offered 243 parcels across 
the state, many of which are adjacent to the September 2020 parcels.  ​In addition, BLM’s 71

calculation of regional GHG emissions is also based only on federal oil and gas development. 
 

Fourth and lastly, BLM’s cumulative emissions and impact analysis is problematic 
because BLM did not provide a catalogue of other past, present, and reasonably foreseeable lease 
sales and an analysis of that catalogue and their combined environmental impacts. Under NEPA, 
BLM has a duty to catalogue these lease sales and assess the cumulative impacts from them. 

68 ​See​ EA at 82. 
69 ​Exhibit E, Supplemental Analysis for Greenhouse Gas Emissions Related to Oil and Gas Leasing in Utah, 
Environmental Assessment, supra, at 33. 
70 ​Id.​ at 38. 
71 EnergyNet, Government Resources Listings, Wyoming Office of State Lands and Investments, Mar. 11, 2020, 
https://www.energynet.com/govt_listing.pl?sg=5226 (last visited June 11, 2020) (previously attached to our 
September 13, 2020 comments on the draft EA as Exhibit 24).  
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WildEarth Guardians v. U.S. Bureau of Land Mgmt.​, No. CV-18-73-GF-BMM, 2020 WL 
2104760, at *11 (D. Mont. May 1, 2020). For example, BLM has sold, is selling, and will be 
selling millions of acres of oil and gas leases in the West, including: 
 

● Wyoming​:  
o In February 2019, the Wyoming BLM held a special lease sale selling 437 

parcels, 
https://www.blm.gov/press-release/blm-wyoming-oil-and-gas-lease-sale-garners-
nearly-88-million.  

o In March 2019, Wyoming sold 114 parcels, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/117392/169203/205794/P
ress_Release.20190320.pdf.  

o In June 2019, BLM sold 151 parcels comprising 186,013.53 acres, 
https://www.energynet.com/library/secure/mime/application/pdf/1735201/Sale_R
esults_June2019.pdf?s=cTBQtpAW5travjSRDQvV6w&e=1566622800.  

o In September 2019, BLM sold 175 parcels totaling 264,000 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/117392/20004145/25000
4933/PR_09.19LeaseSale_Results.pdf.  

o In December 2019, BLM sold 123 parcels totaling 123,257.56 acres, 
https://www.energynet.com/govt_listing.pl?sg=5172.  

o For March 2020, BLM sold 75 parcels (71,688.5 acres), 
https://www.energynet.com/govt_listing.pl?sg=5214. 

o In July 2020, BLM issued a Proposed Resource Management Plan Amendment 
and Final EIS for the Converse County Oil and Gas Project, which would 
authorize 5,000 new oil and gas wells.  72

o In August 2020, BLM authorized 4,250 new wells in the Moneta Divide 
Production Area.  73

 
● Colorado:  

o BLM sold 5 parcels (1,055.150 acres) at its March 2019 sale, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/115103/169660/206230/S
ale_Results_March2019.pdf.  

o For its June 2019 lease sale, BLM sold 17 parcels (8,176.84 acres), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/119117/175852/214216/S
ale_Results_June2019.pdf.  

o For its September 2019 lease sale, BLM sold 49 parcels (42,148.72 acres), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/121040/20004618/25000
5475/Sale_Results_Sept2019.pdf.  

72 ​See​ Notice of Availability of a Proposed Resource Management Plan Amendment and Final Environmental 
Impact Statement for the Converse County Oil and Gas Project, Converse County, Wyoming, 85 Fed Reg. 46171 
(July 31, 2020) (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 54). 
73 ​See​ Moneta Divide Natural Gas and Oil Development Project Record of Decision, Wyoming - Wind 
River/Bighorn Basin District and High Plains District, Bureau of Land Management, August 2020 at 2, 
https://eplanning.blm.gov/public_projects/64352/200119609/20023458/250029662/MD_Record%20of%20Decision
.pdf (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 55). 
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o For the March 2020 lease sale, BLM sold 9 parcels totaling 10,414.62 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/1501731/20015361/2500
20503/Sale_Results_March2020.pdf. 

 
● Montana​:  

o For the March 2019 lease sale, BLM sold 96 parcels totaling 62,381.12 acres, 
https://www.blm.gov/sites/blm.gov/files/ResultsList%20%281%29.pdf.  

o For the June 2019 sale, BLM sold 34 parcels (9,436.83 acres) of public lands, 
https://www.blm.gov/sites/blm.gov/files/ResultsList.pdf.  

o For its September 2019 lease sale, BLM sold 13 parcels amounting to 7,817.89 
acres, 
https://www.blm.gov/sites/blm.gov/files/9-24-19%20Sale%20Results%20-%20N
FLSS.pdf.  

o In December 2019, BLM sold 14 parcels totaling 11,921.84 acres, 
https://www.blm.gov/sites/blm.gov/files/12_18_19%20Competitive%20Oil%20%
26%20Gas%20Sale.pdf.  

o And, in March 2020, BLM sold 8 parcels totaling 5,180.84 acres, 
https://www.blm.gov/sites/blm.gov/files/Comp%20Sale%20Results%2003_24_2
020.pdf.  

 
● Utah​:  

o For March 2019, BLM sold 90 parcels totaling 135,123.47 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/117403/169445/206045/4
UtahSaleResultsSummary.pdf.  

o For June 2019, BLM sold 8 acres totaling 9,822.52 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/119572/174908/212467/3
-June2019_CompSaleResultsSummary.pdf.  

o For September 2019, BLM sold 63 parcels (70,345.40 acres), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/121035/20003558/25000
4196/CompSaleResultsSummary.pdf.  

o For the December 2019 sale, BLM sold16 parcels totaling 9,486.94 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/123688/20009969/25001
1670/UtahCompSaleResultsSummary.pdf.  

o And, for the March 2020 sale, BLM sold 22 parcels totaling 28,491.58 acres, 
https://eplanning.blm.gov/epl-front-office/projects/nepa/1501633/20014446/2500
19533/Mar2020CompSaleResultsSummary.pdf. 

 
This argument is further supported by a look at the BLM lease sales in the area. As 

demonstrated by the map below, the Wyoming December 2020 lease sale is not occurring in a 
vacuum. Instead, it is surrounded not only by parcels in Wyoming but by parcels from the lease 
sales in 2020 in Colorado, Utah, and Montana, some of which have parcels only a few miles 
from the Wyoming border.  
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BLM lease sales in 2020 are in blue. The Wyoming December 2020 lease sale is in red. All GIS 

information obtained from the BLM. 
 
 
H. BLM Fails to Consider the Significance of the Proposed Action Using Carbon 

Budgeting. 
 

More importantly, BLM must properly assess the significance of the direct, indirect, and 
cumulative climate change impacts from the challenged lease sales. Simply providing GHG 
emissions in the abstract, or comparing lease sale emissions to regional and national totals, fails 
to inform the decision-maker and the public of the ​significance​ of the ​impacts​. In other words, to 
appreciate the significance of the impacts of the lease sales, the decision-maker must understand 
the ​context ​in which those lease sales are occurring. That context is a global climate crisis.  

 
While the court in ​WildEarth Guardians v. Zinke​ noted that the challenged EAs were not 

required to utilize global carbon budgeting to quantify climate impacts “at least at the time they 
were issued,” BLM is, however, still required assess whether this tool is useful and required to 
properly explain the significance of GHG emissions from the lease sales in conjunction with 
other regional and national BLM actions, and in the context of the global climate crisis. 368 F. 
Supp. 3d 41, 83 (D.D.C. 2019). Carbon budgeting remains a valuable tool for assessing the 
significance of GHG emissions in the current context, and BLM must specifically assess whether 
carbon budgeting would contribute to informed decisionmaking.  

 
A “carbon budget” offers a cap on the remaining stock of greenhouse gases that can be 

emitted while still keeping global average temperature rise below scientifically-based warming 
thresholds beyond which climate change impacts are highly likely to result in severe and 
irreparable harm to the biosphere and humanity. Carbon budgeting gets closer to the question of 
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climate impacts, as opposed to comparing incremental project emissions to static annual 
emissions, because it is adjusted based on current day emission levels and remaining budgets for 
both the world and the U.S. Here, because BLM fails to assess significance in other ways, BLM 
must specifically assess whether other methodologies for quantifying climate change, such as 
carbon budgeting, would contribute to informed decisionmaking. ​WildEarth Guardians v. Zinke​, 
368 F. Supp. 3d 41, 79 n.31 (D.D.C. 2019). Simply providing GHG emissions in the abstract, or 
comparing lease sale emissions to regional and national totals, fails to inform the decision-maker 
and the public of the ​significance​ of the ​impacts​. 

 
The science of carbon budgeting is not new. Starting in 2014, the IPCC calculated world 

carbon budgets and concluded that the only way to meet these budgets was to ratchet down fossil 
fuels. Specifically, the IPCC, in its 2014 AR5 Synthesis Report, found that carbon emissions 
from burning ​existing​ fossil fuel reserves—the known belowground stock of extractable fossil 
fuels—would considerably exceed both 2°C and 1.5°C of warming.  “Estimated total fossil 74

carbon reserves exceed this remaining [world carbon budget] by a factor of 4 to 7.”  In raw 75

magnitude, global coal, oil and gas resources considered currently economically recoverable 
contain potential greenhouse gas emissions of 4,196 GtCO​2​,  with the IPCC indicating they are 76

as high as 7,120 GtCO​2​.  77

 
These findings are echoed by other research. To constrain warming within the 2°C 

guardrail, a 2015 study published in ​Nature​ found that “a third of oil reserves, half of gas 
reserves and over 80 percent of current coal reserves should remain unused from 2010-2050.”  78

And, in a 2016 analysis, Oil Change International found that burning the oil, gas, and coal in the 
world’s ​currently operating​ fields and mines would fully exhaust and exceed carbon budgets 
calibrated to constrain warming below 1.5°C or 2°C.  Moreover, Oil Change International found 79

that burning the reserves in currently operating oil and gas fields, ​excluding coal mines​, would 
alone lead to warming beyond 1.5°C.  Put simply, regardless of what IPCC carbon budget 80

calculations are used, ​most​ of the existing oil and gas fields and coal mines will need to be closed 

74 IPCC AR5, Synthesis Report, Summary for Policymakers 63 (2014), 
http://www.ipcc.ch/pdf/assessment-report/ar5/syr/AR5_SYR_FINAL_SPM.pdf (previously attached to our 
September 13, 2020 comments on the draft EA as Exhibit 27). 
75 ​Id. 
76 Michael Raupach, ​et al.,​ ​Sharing a Quota on Cumulative Carbon Emissions​, 4 Nature Climate Change 873, 875 
(2014) (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 28). 
77 IPCC, AR5, ​Climate Change 2014: Mitigation of Climate Change ​at Table 7.2, 
https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_full.pdf (previously attached to our September 13, 
2020 comments on the draft EA as Exhibit 29).  
78 Christopher McGlade & Paul Ekins, ​The Geographical Distribution of Fossil Fuels Unused When Limiting Global 
Warming to 2°C​, 517 Nature 187 (2015) (previously attached to our September 13, 2020 comments on the draft EA 
as Exhibit 30)​. 
79 Greg Muttitt, ​et al.​, Oil Change International, ​The Sky’s Limit: Why the Paris Climate Goals Require a Managed 
Decline of Fossil Fuel Production​ 6 (2016) (previously attached to our September 13, 2020 comments on the draft 
EA as Exhibit 31). 
80 ​Id.  
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before their reserves are fully extracted in order to limit warming to 1.5°C and that some existing 
fields and mines will need to be closed to limit warming to 2°C.   81

 
More recently, the IPCC’s 2018 ​Global Warming of 1.5°C​ special report provided a 

revised carbon budget for a 66 percent probability of limiting warming to 1.5°C, estimated at 420 
GtCO​2 ​and 570 GtCO​2​ depending on the temperature dataset used, from January 2018 onwards.  82

The IPCC also found that compared with the average global emissions rate of 36 GtCO​2 ​per year 
for 2012-2014, the global emissions rate had increased to 42 GtCO​2 ​per year.​  At this rate, the 83

global carbon budget would be expended in just 10 to 14 years​, underscoring the urgent need for 
transformative global action to transition from fossil fuel use to clean energy.  In fact, according 84

to the U.S. Global Change Research Program, we may have ​already​ burned through the world’s 
entire carbon budget needed to limit average warming to 1.5°C.   85

 
In effect, we’re burning through our carbon budget at a rapid pace and thereby limiting 

the flexibility future generations may require or desire as they intensify our world’s transition 
away from fossil fuels. BLM must acknowledge that the 261 lease parcels will continue 
generating GHG emissions long after the world’s carbon budget has been exhausted. The agency 
must further assess the implications and impacts of its decisions to knowingly permit expansion 
of fossil fuel development and GHG emissions directly incompatible with meeting global carbon 
reduction targets.  
 

To put these global carbon budgets in the specific context of domestic U.S. emissions and 
the U.S.’ obligation to reduce emissions, the U.S. is the world’s largest historic emitter of 
greenhouse gas pollution, responsible for 26 percent of cumulative global CO​2​ emissions since 
1870, and is currently the world’s second highest emitter on an annual and per capita basis.   To 86

conform to a 1.5°C target, the estimated U.S. carbon budget is 25 GtCO​2​eq to 57 GtCO​2​eq on 
average,  depending on the sharing principles used to apportion the global budget across 87

countries.  The estimated U.S. carbon budget consistent with limiting temperature rise to 2°C 88

81 ​Id.​ at 5, 7. 
82 IPCC Special Report 15, Global Warming of 1.5°: Summary for Policy Makers at SPM-16 (2018), 
http://report.ipcc.ch/sr15/pdf/sr15_spm_final.pdf (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 32). 
83 ​Id. 
84 ​Id. 
85 U.S. Global Change Research Program, Climate Science Special Report, Fourth National Climate Assessment, 
Volume 1 at 396–97 (D.J. Wuebbles et al. eds. 2017), https://science2017.globalchange.gov/ (previously attached to 
our September 13, 2020 comments on the draft EA as Exhibit 33). 
86 Global Carbon Budget 2019, supra. 
87 Robiou du Pont, Yann et al., E​QUITABLE​ ​MITIGATION​ ​TO​ ​ACHIEVE​ ​THE​ P​ARIS​ A​GREEMENT​ ​GOALS​, 7 N​ATURE​ C​LIMATE 
C​HANGE​ 38​, Supplemental Tables 1 and 2 (2017) (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 34). Quantities measured in GtCO​2​eq include the mass emissions from CO​2​ as well as the other 
well-mixed greenhouse gases (CO​2​,methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons and SF​6​) 
converted into CO​2​-equivalent values, while quantities measured in GtCO​2​ refer to mass emissions of just CO​2​ itself. 
88 Robiou du Pont et al. (2017) averaged across IPCC sharing principles to estimate the U.S. carbon budget from 
2010 to 2100 for a 50 percent chance of returning global average temperature rise to 1.5°C by 2100, consistent with 
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ranges from 34 GtCO​2​ to 123 GtCO​2​,  again depending on the sharing principles used. Under 89

any scenario, the remaining U.S. carbon budget compatible with the Paris climate targets is 
extremely small.  

 
Federal fossil fuels are a significant contributor to global emissions and could 

significantly reduce in the U.S.’s remaining carbon budget. Between 2003 and 2014, 
approximately 25% of all United States and 3-4% of global fossil fuel GHGs are attributable to 
federal minerals leased and developed by the Department of the Interior.  The United States 90

Geological Survey reaffirmed this in its 2018 report which found that federal fossil fuel 
production currently contributes to 23% of all U.S. greenhouse gas emissions.  According to a 91

2015 report, leased federal fossil fuels could unleash between 30 to 43 Gt of CO2e—an amount 
equivalent to the U.S. carbon budget under some sharing scenarios.  Unleased federal fossil 92

fuels could emit 319 to 450 Gt of CO2e—easily obliterating the U.S.’s entire carbon budget.  93

Either way, any expansion of oil and gas development on federal public lands is entirely 
incompatible with progress toward addressing the climate crisis. 

 
But, rather than ratcheting down oil and gas, the U.S. is on a path to rapidly expand it 

with the federal government playing a key role. Oil Change International recently found that use 
of existing fossil fuel reserves would again push the world far beyond warming or 1.5°C and 2°C 
and that the U.S. is on track to release a carbon bomb of emissions from oil and gas development 
in the next 30 years.  The report specifically found that: 94

the Paris Agreement’s “well below 2°C” target, and based on a cost-optimal model. The study estimated the U.S. 
carbon budget consistent with a 1.5°C target at 25 GtCO​2​eq by averaging across four equity principles: capability 
(83 GtCO​2​eq), equal per capita (118 GtCO​2​eq), greenhouse development rights (-69 GtCO​2​eq), and equal 
cumulative per capita (-32 GtCO​2​eq). The study estimated the U.S. budget at 57 GtCO​2​eq when averaging across 
five sharing principles, adding the constant emissions ratio (186 GtCO​2​eq) to the four above-mentioned principles. 
However, the constant emissions ratio, which maintains current emissions ratios, is not considered to be an equitable 
sharing principle because it is a grandfathering approach that “privileges today’s high-emitting countries when 
allocating future emission entitlements.”  
89 Robiou du Pont et al. (2017) estimated the U.S. carbon budget for a 66 percent probability of keeping warming 
below 2°C at 60 GtCO​2​eq based on four equity principles (capability, equal per capita, greenhouse development 
rights, equal cumulative per capita), and at 104 GtCO​2​eq based on five principles (adding in constant emissions 
ratio, but see footnote above).  
90 Energy Information Administration (“EIA”), ​Sales of Fossil Fuels Produced from Federal and Indian Lands, FY 
2003 through FY 2014​ (July 2015), https://www.eia.gov/analysis/requests/federallands/pdf/eia-federallandsales.pdf 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 35) 
91 Merrill, M.D., ​et al.​, U.S. Geological Survey, Federal Lands Greenhouse Gas Emissions and Sequestration in the 
United States—Estimates for 2005–14 (2018), https://pubs.er.usgs.gov/publication/sir20185131 (previously attached 
to our September 13, 2020 comments on the draft EA as Exhibit 36) 
92 EcoShift, The Potential Greenhouse Gas Emission from U.S. Federal Fossil Fuels, at 1, 3 (2015) (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibit 37). 
93 ​Id.  
94 Kelly Trout & Lorne Stockman, Oil Change International, ​Drilling Toward Disaster: Why U.S Oil & Gas 
Expansion is Incompatible with Climate Limits​, 1, 6  (Jan. 2019), 
http://priceofoil.org/content/uploads/2019/01/Drilling-Towards-Disaster-Web-v3.pdf (previously attached to our 
September 13, 2020 comments on the draft EA as Exhibit 38). 
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● Between now and 2030, the United States is on track to account for 60 percent of 

world growth in oil and gas production, expanding extraction at least four times more 
than any other country. This is the time period over which climate scientists say 
global carbon dioxide (CO​2​) emissions should be roughly halved to stay in line with 
the 1.5°C target in the Paris Agreement.  95

● Between 2018 and 2050, the United States is set to unleash the world’s largest burst 
of CO​2​ emissions from new oil and gas development (Figure ES-2). U.S. drilling into 
new oil and gas reserves – primarily shale – could unlock 120 billion metric tons of 
CO​2​ emissions, ​which is equivalent to the lifetime CO​2​ emissions of nearly 1,000 
coal-fired power plants.  96

● If not curtailed, U.S. oil and gas expansion will impede the rest of the world’s ability 
to manage a climate-safe, equitable decline of oil and gas production. We find that, 
under an illustrative 1.5°C pathway for oil and gas taken from the Intergovernmental 
Panel on Climate Change (IPCC), U.S. production would exhaust nearly 50 percent 
of the world’s total allowance for oil and gas by 2030 and exhaust more than 90 
percent by 2050.  97

 
Despite having submitted comments on this EA requesting BLM use carbon budgeting to 

provide context for BLM’s decision to potentially authorize further GHG emissions and to assess 
the significance of these potential emissions, BLM did not respond to the request to use carbon 
budgeting or provide a reasonable basis explaining why using carbon budgeting would be not 
provide useful information for the public and the decisionmaker to consider. We continue to 
request that BLM, at a minimum, disclose the world’s and the U.S.’s remaining carbon budgets 
and assess the significance of the potential GHG emissions associated with the proposed lease 
sale within the context of these carbon budget estimates. 
 

I. BLM Fails to Analyze the Costs of Reasonably Foreseeable Carbon Emissions 
Using Well-Accepted, Credible, GAO-Endorsed, Interagency Methods for 
Assessing Carbon Costs. 

 
In addition to failing to seriously consider carbon budgeting, BLM omits serious 

consideration of another tool for assessing significance— the social cost of carbon protocol: a 
valid, well-accepted, credible, and interagency-endorsed method  of calculating the costs of 98

greenhouse gas emissions. Failure to use this best available science in the EA violates NEPA’s 
hard look mandate. ​See WildEarth Guardians v. Zinke​, 368 F. Supp. 3d 41, 79 n.31 (D.D.C. 
2019) (finding that “on remand, BLM must reassess whether the social cost of carbon or another 
methodology for quantifying climate change may contribute to informed decisionmaking. 

95 ​Id.​ at 6. 
96 ​Id. 
97 ​Id. 
98 Although Executive Order 13,783 disbanded the Interagency Working Group, the entity which developed the 
social cost of carbon protocol, and withdrew the technical support documents discussed below, the protocol is still 
“generally accepted in the scientific community.” 40 C.F.R. § 1052.22(b)(4). 
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‘Accurate scientific analysis’ is ‘essential to implementing NEPA.’ 40 C.F.R. § 1500.1(b). And 
NEPA requires an agency to ensure ‘scientific integrity’ in its environmental assessments. ​Id​. § 
1502.24. BLM may not forgo using the social cost of carbon simply because courts have thus far 
been reluctant to mandate it. Given that the Department of Energy and other agencies consider 
the social cost of carbon reliable enough to support rulemakings, ​see Zero Zone, Inc. v. U.S. 
Dep't of Energy​, 832 F.3d 654, 677 (7th Cir. 2016), the protocol may one day soon be a 
necessary component of NEPA analyses.”). 
 

The social cost of carbon protocol for assessing climate impacts is a method for 
“estimat[ing] the economic damages associated with a small increase in carbon dioxide (CO2) 
emissions, conventionally one metric ton, in a given year [and] represents the value of damages 
avoided for a small emission reduction (i.e. the benefit of a CO2 reduction).”  The protocol was 99

developed by a working group consisting of several federal agencies. 
 

NEPA does not, of course, require agencies to monetize adverse impacts in all cases. ​See 
40 C.F.R. § 1502.23. NEPA does, however, require BLM to take a hard look at the “ecological 
…, aesthetic, historic, cultural, economic, social, [and] health,” effects of its actions, “whether 
direct, indirect, or cumulative.” 40 C.F.R. § 1508.8. Monetization of costs may be required 
where available “alternative mode[s] of [NEPA]  evaluation [are] insufficiently detailed to aid 
the decision-makers in deciding whether to proceed, or to provide the information the public 
needs to evaluate the project effectively,” ​Columbia Basin Land Prot. Ass’n v. Schlesinger​, 643 
F.2d 585, 594 (9th Cir. 1981), or the agency presents a misleading analysis assessing the 
economic benefits of the project without a counterbalanced discussion of economic costs, ​High 
Country Conservation Advocates v. U.S. Forest Serv.​, 52 F.Supp. 3d 1174, 1193 (D. Colo. 
2014). 
 

In 2009, an Interagency Working Group was formed to develop the protocol and issued 
final estimates of carbon costs in 2010.  These estimates were then revised in 2013 by the 100

Interagency Working Group, which at the time consisted of 13 agencies.  This report and the 101

99 U.S. Environmental Protection Agency (“EPA”), “Fact Sheet: Social Cost of Carbon” (Nov. 2013) at 1, formerly 
available online at https://www.epa.gov/climatechange/social-cost-carbon (previously attached to our September 13, 
2020 comments on the draft EA as Exhibit 39). 
100 ​See​ Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Social Cost of Carbon 
for Regulatory Impact Analysis Under Executive Order 12866” (Feb. 2010), 
https://www.epa.gov/sites/production/files/2016-12/documents/scc_tsd_2010.pdf (previously attached to our 
September 13, 2020 comments on the draft EA as Exhibit 40). 
101 ​See​ Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical Update of 
the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (May 2013), 
https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/inforeg/technical-update-social-cost-of-carbon-f
or-regulator-impact-analysis.pdf (previously attached to our September 13, 2020 comments on the draft EA as 
Exhibit 41). 
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social cost of carbon estimates were again revised in 2015.  Again, this report and social cost of 102

carbon estimates were revised in 2016.   103

 
Most recently, as an addendum to previous Technical Support Documents regarding the 

social cost of carbon, the Department of the Interior joined numerous other agencies in preparing 
estimates of the social cost of methane and other greenhouse gases.   104

 
Depending on the discount rate and the year during which the carbon emissions are 

produced, the Interagency Working Group estimates the cost of carbon emissions, and therefore 
the benefits of reducing carbon emissions, to range from $10 to $212 per metric ton of carbon 
dioxide.  ​See ​Chart Below. In one of its more recent updates to the Social Cost of Carbon 
Technical Support Document, the White House’s central estimate was reported to be $36 per 
metric ton.   105

 
In July 2014, the U.S. Government Accountability Office (“GAO”) confirmed that the 

Interagency Working Group’s estimates were based on sound procedures and methodology.   106

 
 
 

102 ​See​ Interagency Working Group on Social Cost of Carbon, “Technical Support Document: Technical Update of 
the Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866” (July 2015) (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibit 42). 
103 ​See​ Interagency Working Group on Social Cost of Greenhouse Gases, “Technical Support Document:  Technical 
Update of the Social Cost of Carbon for Regulatory Impact Analysis – Under Executive Order 12866” (Aug. 2016), 
https://obamawhitehouse.archives.gov/sites/default/files/omb/inforeg/scc_tsd_final_clean_8_26_16.pdf (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibit 43). 
104 ​See​ Interagency Working Group on Social Cost of Greenhouse Gases, United States Government, “Addendum to 
Technical Support Document on Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 
12866: Application of the Methodology to Estimate the Social Cost of Methane and the Social Cost of Nitrous 
Oxide” (Aug. 2016) (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 44). 
105 ​Id.​ at 4. 
106 ​See ​GAO, “Regulatory Impact Analysis, Development of Social Cost of Carbon Estimates,” GAO-14-663 (July 
2014), http://www.gao.gov/assets/670/665016.pdf (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 45). 
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Most recent social cost of carbon estimates presented by Interagency Working Group on Social 

Cost of Carbon. The 95th percentile value is meant to represent “higher-than-expected” impacts 
from climate change. 

 
Although often utilized in the context of agency rulemakings, the protocol has been 

recommended for use and has been used in project-level decisions.  For instance, the EPA 
recommended that an EIS prepared by the U.S. Department of State for the proposed Keystone 
XL oil pipeline include “an estimate of the ‘social cost of carbon’ associated with potential 
increases of GHG emissions.”   107

 
More importantly, BLM’s Billings Field Office, has also utilized the social cost of carbon 

protocol in the context of oil and gas approvals.  For example, the Billings Field Office estimated 
“the annual SCC [social cost of carbon] associated with potential development on lease sale 
parcels.”   In conducting its analysis, the BLM used a “3 percent average discount rate and year 108

2020 values,” presuming social costs of carbon to be $46 per metric ton.  Based on its estimate 109

of greenhouse gas emissions, the agency estimated total carbon costs to be “$38,499 (in 2011 
dollars).”  In Idaho, the BLM also utilized the social cost of carbon protocol to analyze and 110

assess the costs of oil and gas leasing. Using a 3% average discount rate and year 2020 values, 
the agency estimated the cost of carbon to be $51 per ton of annual CO​2​e increase.   Based on 111

107 EPA, Comments on Supplemental Draft EIS for the Keystone XL Oil Pipeline (June 6, 2011) (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibit 46). 
108 BLM, “Environmental Assessment for October 21, 2014 Oil and Gas Lease Sale,” 
DOI-BLM-MT-0010-2014-0011-EA (May 19, 2014) at 76, 
https://blm_prod.opengov.ibmcloud.com/sites/blm.gov/files/MT-DAKS%20Billings%20Oct%202014%20EA%20P
rotest.pdf (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 47). 
109 ​Id​. 
110 ​Id​.  
111 ​See ​BLM, “Little Willow Creek Protective Oil and Gas Leasing,” EA No. DOI-BLM-ID-B010-2014-0036-EA 81 
(February 10, 2015), 
https://eplanning.blm.gov/epl-front-office/projects/nepa/39064/55133/59825/DOI-BLM-ID-B010-2014-0036-EA_U
PDATED_02272015.pdf (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 48). 
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this estimate, the agency estimated that the total carbon cost of developing 25 wells on five lease 
parcels to be $3,689,442 annually.   112

 
To be certain, the social cost of carbon protocol presents a conservative estimate of 

economic damages associated with the environmental impacts of climate change. As the EPA 
has noted, the protocol “does not currently include all important [climate change] damages.”  113

As explained: 
 

The models used to develop [social cost of carbon] estimates do not currently include all 
of the important physical, ecological, and economic impacts of climate change 
recognized in the climate change literature because of a lack of precise information on the 
nature of damages and because the science incorporated into these models naturally lags 
behind the most recent research. 

 
Id​.  In fact, more recent studies have reported significantly higher carbon costs.  For instance, a 
report published in 2015 found that current estimates for the social cost of carbon should be 
increased six times for a mid-range value of $220 per ton. ​ And a report from 2017, estimated 114

carbon costs to be $50 per metric ton, a value that experts have found to be the “best estimate of 
the social cost of greenhouse gases.”  In spite of uncertainty and likely underestimation of 115

carbon costs, nevertheless, “the SCC is a useful measure to assess the benefits of CO2 
reductions,” and thus a useful measure to assess the costs of CO2 increases.   116

 
That the economic impacts of climate change, as reflected by an assessment of social cost 

of carbon, should be a significant consideration in agency decision making, is emphasized by a 
2014 White House report, which warned that delaying carbon reductions would yield significant 
economic costs.  As the report states: 117

 
[D]elaying action to limit the effects of climate change is costly. Because CO​2 
accumulates in the atmosphere, delaying action increases CO​2​ concentrations. Thus, if a 
policy delay leads to higher ultimate CO​2​ concentrations, that delay produces persistent 
economic damages that arise from higher temperatures and higher CO​2​ concentrations. 
Alternatively, if a delayed policy still aims to hit a given climate target, such as limiting 
CO​2​ concentration to a given level, then that delay means that the policy, when 

112 ​Id​. at 83.  
113 EPA Factsheet on SCC, supra, at 1.  
114 ​See​ Moore, C.F. and B.D. Delvane, “Temperature impacts on economic growth warrant stringent mitigation 
policy,” Nature Climate Change 2 (January 12, 2015) (previously attached to our September 13, 2020 comments on 
the draft EA as Exhibit 49). 
115 ​See​ Revesz, R. ​et al​. “Best cost estimate of greenhouse gases,” 357 ​Science​ 655, 655 (Aug. 18, 2017) (previously 
attached to our September 13, 2020 comments on the draft EA as Exhibit 50). 
116 EPA Factsheet on SCC, supra. 
117 ​See​ Executive Office of the President of the United States, “The Cost of Delaying Action to Stem Climate 
Change,” (July 2014) (previously attached to our September 13, 2020 comments on the draft EA as Exhibit 51). 
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implemented, must be more stringent and thus more costly in subsequent years. In either 
case, delay is costly.  118

 
The requirement to analyze the social cost of carbon is supported by the general 

requirements of NEPA and is specifically supported in federal case law. Courts have ordered 
agencies to assess the social cost of carbon pollution, even before a federal protocol for such 
analysis was adopted. In 2008, the U.S. Court of Appeals for the Ninth Circuit ordered the 
National Highway Traffic Safety Administration to include a monetized benefit for carbon 
emissions reductions in an Environmental Assessment prepared under NEPA. ​Center for 
Biological Diversity v. Nat’l Highway Traffic Safety Admin.​, 538 F.3d 1172, 1203 (9th Cir. 
2008).  The Highway Traffic Safety Administration had proposed a rule setting corporate 
average fuel economy standards for light trucks. A number of states and public interest groups 
challenged the rule for, among other things, failing to monetize the benefits that would accrue 
from a decision that led to lower carbon dioxide emissions. The Administration had monetized 
the employment and sales impacts of the proposed action. ​Id​.​ ​at 1199. The agency argued, 
however, that valuing the costs of carbon emissions was too uncertain. ​Id​.​ ​at 1200. The court 
found this argument to be arbitrary and capricious. ​Id​. The court noted that while estimates of the 
value of carbon emissions reductions occupied a wide range of values, the correct value was 
certainly not zero. ​Id. ​It further noted that other benefits, while also uncertain, were monetized 
by the agency. ​Id​.​ ​at 1202. 
 

In 2014, a federal court did likewise for a federally-approved coal lease.  That court 
began its analysis by recognizing that a monetary cost-benefit analysis is not universally required 
by NEPA.  ​See​ ​High Country Conservation Advocates v. U.S. Forest Serv.​, 52 F.Supp. 3d 1174, 
1193 (D. Colo. 2014) (citing 40 C.F.R. § 1502.23). However, when an agency prepares a 
cost-benefit analysis, “it cannot be misleading.”  ​Id​.​ ​at 1182 (citations omitted).  In that case, the 
NEPA analysis included a quantification of benefits of the project, but, the quantification of the 
social cost of carbon, although included in earlier analyses, was omitted in the final NEPA 
analysis.  ​Id​.​ ​at 1196.  The agencies then relied on the stated benefits of the project to justify 
project approval.  This, the court explained, was arbitrary and capricious. ​Id​.  Such approval was 
based on a NEPA analysis with misleading economic assumptions, an approach long disallowed 
by courts throughout the country. ​Id​. Furthermore, the court reasoned that even if the agency had 
decided that the social cost of carbon was irrelevant, the agency must still provide “​justifiable 
reasons​ for not using (or assigning minimal weight to) the social cost of carbon protocol . . . .” 
Id.​ at 1193 (emphasis added). In August 2017, a federal district court in Montana cited to the 
High Country​ decision and reaffirmed its reasoning, rejecting a NEPA analysis for a coal mine 
expansion that touted the economic benefits of the expansion without assessing the carbon costs 
that would result from the development. ​See Mont. Envtl. Info. Ctr. v. U.S. Office of Surface 
Mining​, No. CV 15-106-M-DWM (D. Mont. Aug. 14, 2017). 
 

A 2015 op-ed in the New York Times from Michael Greenstone, the former chief 
economist for the President’s Council of Economic Advisers, confirms that it is appropriate and 

118 ​Id. ​at 1. 
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acceptable to calculate the social cost of carbon when reviewing whether to approve fossil fuel 
extraction.   In 2017, the Proceedings of the National Academy of Sciences of the United States 119

of America (“PNAS”), acknowledged in a peer-reviewed article from February of this year that 
the social cost of carbon analysis is “[t]he most important single economic concept in the 
economics of climate change,” and that “federal regulations with estimated benefits of over $1 
trillion have used the SCC.”   120

 
Although BLM does not include specific calculations of economic benefits of the lease 

sale, the agency does discuss at length how BLM calculates bonus bids and royalty payments 
from federal oil and gas leasing, ​see ​EA at 13 and 23-24 and notes that the no action alternative 
would eliminate royalties. EA at 26. Perhaps more importantly, many of BLM’s underlying 
RMPs-EISs disclose economic benefits without assessing the economic costs as well. For 
example, the Pinedale RMP includes the following table assessing the royalties and taxes 
collected from oil and gas production. And, the Newcastle RMP quantifies the revenue from 
bonus bids and royalty payments associated with oil and gas leases. The RMPs do not assess the 
social cost of carbon. 
 

 
Pinedale RMP-FEIS at 4-135.  

 
BLM claims that its approach to discussing greenhouse gas emissions and climate change 

in the EA effectively informs the decision-maker and does so in a manner that follows many of 
the guidelines for effective climate change communication developed by the National Academy 
of Sciences by making the information more readily understood and relatable to the 
decision-maker and the general public. EA at 85. However, the National Academy of Sciences 
specifically calls out the importance of putting a price on carbon: 
 

119 ​See​ Greenstone, M., “There’s a Formula for Deciding When to Extract Fossil Fuels,” New York Times (Dec. 1, 
2015), https://www.nytimes.com/2015/12/02/upshot/theres-a-formula-for-deciding-when-to-extract-fossil-fuels.html 
(previously attached to our September 13, 2020 comments on the draft EA as Exhibit 52). 
120 William D. Nordhaus, Revisiting the Social Cost of Carbon, PNAS, Feb. 14, 2017, 
http://www.pnas.org/content/114/7/1518.full.pdf (previously attached to our September 13, 2020 comments on the 
draft EA as Exhibit 53). 
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The need to “put a price on carbon” arises from the fact that a market economy--if 
it is to work--has no way of dealing with essential commodities in the absence of 
a price signal to consumers. That is what a market economy is for--prices inform 
choices. The information content of prices refers to the completeness and hence 
the correctness of market prices. Prices cannot provide appropriate signals to 
consumers if those prices do not convey information about the economic process 
to which those prices pertain...if the full social costs of congestion delays, air 
pollution, and greenhouse gas emissions were correctly accounted for in the price 
of gasoline, consumers would almost certainly make different choices about 
automobile use. A price premium on energy reflecting the carbon content of 
petroleum products would help reflect these costs and would, as a result, convey 
more correct market signals to consumers.  121

 
BLM provides several explanations for why it chose not to analyze the potential 

emissions from the December lease sale according to the social cost of carbon, but none is 
sufficient. BLM argues that it does not have to use the social cost of carbon because NEPA does 
not require cost-benefit analysis. This is not valid ground for refusing to use the best available 
metric for assessing the costs of marginal greenhouse gas emissions. ​E.g. High Country 
Conservation Advocates​, 52 F. Supp. 3d 1174, 1182 (D. Colo. 2014). BLM also argues that 
quantifying the costs of greenhouse gas emissions but not the benefits would yield information 
that is inaccurate and not useful to the decision maker--but the EA did just this by detailing the 
revenue that would be generated by the lease sales and royalties. Here, the EA and the 
underlying RMP includes information regarding the economic benefits of the lease sale. EA at 
24 (discussing rent prices and royalties), EA at 26 (discussing foregone rent payments and 
royalties under the No Action Alternative), and EA at 75 (discussing average price of natural gas 
and revenue generated from reducing methane waste). Having done this, BLM is obliged to 
monetize the environmental costs, per 42 U.S.C. 4332(2)(B).  
 

Furthermore, SCC is one of the best available metrics for evaluating the incremental 
impacts of GHG emissions on climate change. BLM attempts to quantify GHG emissions as a 
proxy for the impacts of climate change, but this is a flawed approach. To assess the impacts 
climate, BLM must consider and measure “stock” in addition to “flow” of GHG emissions, and 
we repeat comments the Institute for Policy Integrity has submitted to BLM on this issue.  

 
Climate change depends on stock and flow of GHG emissions, but BLM’s reliance solely 

on the volume of GHG emissions as a proxy for climate impacts only measures flow. The 
climate damage generated by each additional ton of greenhouse gas emissions depends on the 
background concentration of greenhouse gases in the global atmosphere (i.e. stock). Once 
emitted, greenhouse gases can linger in the atmosphere for centuries, building up the 
concentration of radiative-forcing pollution and affecting the climate in cumulative, non-linear 
ways. As physical and economic systems become increasingly stressed by climate change, each 
marginal additional ton of emissions has a greater, non-linear impact. In other words, with every 
passing year an additional ton of emissions inflicts greater impacts and damages. The climate 

121 ​National Research Council 2010. Informing an Effective Response to Climate Change. Washington, DC: The 
National Academies Press at 211, https://doi.org/10.17226/12784. 
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damages generated by a given amount of greenhouse pollution is therefore a function not just of 
the pollution’s total volume but also the atmospheric concentration of GHGs at the time of 
emission. As a result, focusing just on the volume or rate of emissions, as BLM does, is 
insufficient to reveal the incremental effect on the climate.  

 
The change in the rate of emissions (flow) must be assessed given the background 

concentration of emissions (stock). A percent comparison of the rate of emissions to national, 
regional, or sectoral emissions is perhaps even more misleading. For example, a proposed action 
that adds 23 million additional tons per year of carbon dioxide would have contributed to 0.43% 
of total U.S. carbon dioxide emissions in the year 2012. In the year 2014, that same proposed 
action with the same carbon pollution would have contributed to just 0.41% of total U.S. carbon 
dioxide emissions—a seemingly smaller relative effect, since the total amount of U.S. emissions 
increased from 2012 to 2014. However, because of rising background concentrations of global 
greenhouse gas stock, and because of growing stresses in physical and economic systems, the 
marginal climate damages per ton of carbon dioxide (as measured by the social cost of carbon) 
increased from $33 in 2012 to $35 in 2014 (in 2007$). Consequently, those 23 million additional 
tons would have caused marginal climate damages costing $759 million in the year 2012, but by 
2014 that same 23 million tons would have caused $805 million in climate damages. To 
summarize: the percent comparison to national emissions misleadingly implied that a proposed 
action adding 23 million more tons of carbon dioxide would have a relatively less significant 
effect in 2014 than in 2012, whereas monetizing climate damages would accurately reveal that 
the emissions in 2014 were much more damaging than the emissions in 2012—almost $50 
million more.  

 
Capturing how marginal climate damages change as the background concentration 

changes is especially important because NEPA requires assessing both present and future 
impacts. Different alternatives can have different greenhouse gas consequences over time. Most 
simply, different alternatives could have different start dates or other consequential changes in 
timing. BLM never considers an alternative that would delay leasing. For the reasons explained 
above, calculating volumes or percentages, especially on an average annual basis, is insufficient 
to accurately compare the climate damages of proposed alternatives with varying greenhouse gas 
emissions over time. By factoring in projections of the increasing global stock of greenhouse 
gases as well as increasing stresses to physical and economic systems, carbon budgets and the 
social cost of greenhouse gas tool enable accurate and transparent comparisons of proposed 
actions with varying greenhouse gas emissions over time. 
 

In light of this information, the social cost of carbon provides a useful, valid, and 
meaningful tool for assessing the climate consequences of the proposed leasing, and the BLM’s 
failure to include it while disclosing the economic benefits of the lease sale is arbitrary and 
capricious. 
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III. BLM Should Use Its Discretion Not to Lease the Proposed Parcels. 
 
BLM has broad discretion and should remove the parcels from nomination. The agency’s 

chosen path of opening this vast swath of Wyoming up to oil and gas development would 
threaten our climate, clean air, clean water, wildlife, and communities. Quite simply, developing 
this area for oil and gas represents an unnecessary and avoidable risk that would threaten 
Wyoming’s other important multiple use resources. 

 
BLM has broad discretion – and often the responsibility, though too often ignored – not 

to lease public lands for minerals development to safeguard other multiple use, environmental, 
and human health resources and values. ​See, e.g.​,​ Udall v. Tallman​, 380 U.S. 1 (1965);​ Rocky 
Mountain Oil & Gas Ass’n v. U.S. Forest Serv.​ 157 F.Supp.2d 1142 (D. Mont. 2000). BLM’s 
authority to open these parcels to oil and gas development is derived from the Mineral Leasing 
Act of 1920, 30 U.S.C. § 181 ​et seq.​ Nowhere does the Mineral Leasing Act (“MLA”) mandate 
that any particular lands be offered for lease. Rather, the Act states generally that “[a]ll lands 
subject to disposition under this chapter which are known or believed to contain oil or gas 
deposits ​may​ be leased by the Secretary.” 30 U.S.C. § 226(a) (emphasis added). The Ninth 
Circuit has held that the “permissive word ‘may’ in § 226(a) allows the Secretary to lease such 
lands, but does not require him to do so…. [T]he Secretary has discretion to refuse to issue any 
lease at all on a given tract.” ​Burglin v. Morton​, 527 F.2d 486, 488 (9th Cir. 1975). The Supreme 
Court reached the same conclusion in ​Udall v. Tallman​, 380 U.S. 1, 4 (1965), in which the Court 
declared that the Mineral Leasing Act “left the Secretary discretion to refuse to issue any lease at 
all on a given tract.” ​See also Bob Marshall All. v. Hodel​, 852 F.2d 1223, 1230 (9th Cir. 1988) 
(providing that refusal to issue leases constitutes a “legitimate exercise of the discretion granted 
to the Interior Secretary”); ​McDonald v. Clark​, 771 F.2d 460, 463 (10th Cir. 1985) (“While the 
statute gives the Secretary the authority to lease government lands under oil and gas leases, this 
power is discretionary rather than mandatory.”); ​McTiernan v. Franklin​,​ ​508 F. 2d 885, 887 
(10th Cir. 1975) (under § 226(a), the government “may refuse to issue any lease at all on a given 
tract”); ​Pease v. Udall​, 332 F.2d 62, 63 (9th Cir. 1964) (finding that the MLA “has consistently 
been construed as leaving to the Secretary, within his discretion, a determination as to what lands 
are to be leased thereunder”); ​Pacific Legal Foundation v. Watt​,​ ​529 F.Supp. 982, 991 n.14 (D. 
Mont. 1982) (under § 226(a) “the Secretary has discretion either to issue or refuse to issue oil 
and gas leases”).  

 
Indeed, BLM’s discretion over oil and gas leasing is so great that courts have held that 

the agency may decide not to allow leasing even after the lands have been offered for lease and a 
qualified applicant selected. In ​McDonald,​ the Tenth Circuit Court of Appeals provided: “The 
fact that land has been offered for lease does not bind the Secretary to actually lease the land, nor 
is the Secretary bound to lease the land when a qualified applicant has been selected.” 771 F.2d 
at 463.​ ​The Court continued, saying “the Secretary may withdraw land from leasing at any time 
before the actual issuance of the lease, even if the offer was filed long before the determination 
not to lease was made.” ​Id.​ (citing ​Arnold v. Morton​,​ ​529 F.2d 1101, 1106 (9th Cir. 1976); 
Schraier v. Hickel​, 419 F.2d 663, 665-67 (D.C. Cir. 1969)).  

 
Moreover, ​nothing in the Federal Onshore Oil and Gas ​Leasing ​Reform Act 
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(“FOOGLRA”) requires BLM to open lands at the behest of the oil and gas industry. The MLA, 
as amended by FOOGLRA in 1987, ​30 U.S.C. § 181 ​et seq​., simply requires BLM to ​consider 
oil and gas leasing on land consistent with the RMP. As identified above, just because land is 
identified for leasing does not mean that it must be leased. If review of a potential lease proposed 
for sale reveals problems, or that other resources and values should be protected, the agency can 
decide not to lease, period, and in fact, may be duty-bound, pursuant to laws such as FLPMA, 
not to lease to ensure that other resources and values are protected. For example, in ​Marathon 
Oil Co.​, 139 IBLA 347 (1997), BLM removed parcels from a competitive lease sale for 
environmental reasons, even after they had been offered for sale pursuant to industry nomination. 
In that case, the IBLA held that “BLM enjoys considerable discretion to depart from its RMP in 
any specific case, and it may well be able to justify excluding these parcels from leasing for 
environmental purposes.” ​Id.​ at 356.  

 
The MLA and FOOGLRA do not in any way restrict the factors that BLM may consider 

when exercising its considerable discretion under § 226(a). Therefore, even if the BLM bases its 
decision entirely on the public’s overwhelming opposition to oil and gas development in this 
area, it has the authority to do so. Indeed, it would be irresponsible for BLM to propose these 
lease parcels for sale without first performing the necessary due diligence and environmental 
review to determine, on a site-specific basis, whether these lands should be conserved as is.  

 
Based on this expansive authority and discretion, as well as the reasons outlined above, 

we request that BLM reconsider its decision to lease the December 2020 lease sale parcels. 
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IV. Conclusion 

 
BLM’s EA and FONSI for the December 2020 competitive oil and gas lease sale violate 

the Clean Air Act, FLPMA, and NEPA. Accordingly, the Conservation Groups request BLM 
cancel the December 2020 competitive lease sale or defer all of the proposed parcels unless and 
until BLM corrects the serious deficiencies discussed above.  
 

Sincerely, 
 
 
 
 
Matt Nykiel Michael Saul 
Climate & Energy Program Attorney Senior Attorney, Public Lands 
WildEarth Guardians Center for Biological Diversity 
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Wheat Ridge, CO 80033 (303) 915-8303 
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mnykiel@wildearthguardians.org  
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