








































































































































































































































































































































































































use that requires criteria less stringent than previously applicable. See 40 CFR 131.10())(2). A state 1s
not required to conduct a UAA whenever the state designates a sub-category of a use specified in section

101(a)(2) of the Act that requires criteria at least as stringent as previously applicable. See 40 CFR
131.10(k)(2).

State Regulatory Process and the Revisions

The revisions addressed in this document were discussed in a public hearing on February 5, 2015, and
approved for adoption by the North Carolina Environmental Management Commission on September
10, 2015 and May 12, 2016. The first adoption date relates to the addition of 15A NCAC 02B .0311(1)
and 15A NCAC 02B .0227, which were public noticed on January 2, 2015, and associated with the
hearing on February 5, 2015. The second adoption date relates to the revisions to 15A NCAC 02B
0227, which were requested by the Rule Review Committee counsel, and were subsequently public
noticed on December 15, 2015. No hearing was requested for the 15A NCAC 02B .0227 revisions,
although a 60-day comment period was provided. In general, the revisions incorporate the supplemental
Sw classification to the existing SC (salt water Class C) classification for the segment described below.
The language specifically adopted in 15A NCAC 02B .0311(t) states:

(1) The Schedule of Classifications and Water Quality Standards for the Catawba River was
amended effective PNevember 12015} August 1. 2016 with the reclassification of a section of
18-(71) from upstream mouth of Toomers Creek to a line across the river between Lilliput Creek

and Snows Cut from Class SC to Class SC Sw. A site-specific management strategy is outlined
in 15A NCAC 02B .0227.

The above revision became effective on August 1, 2016, and is further described below.

As noted in 15A NCAC 02B .0311(1), there is a management strategy that corresponds to this section.
The language specifically adopted in 15A NCAC 02B .0227(2) states:

(2) A part of the Cape Fear River (Cape Fear River Basin) comprised of a section of Index
No.18-(71) from upstream mouth of Toomers Creek to a line across the river between Lilliput
Creek and Snows Cut shall be protected by the Class SC Sw standards as well as the following
site-specific action: All new individual NPDES wastewater discharges and expansions of
existing individual NPDES wastewater discharges shall be required to provide treatment for
oxvgen consuming wastes as described in Parts (A) through (C) of this Subparagraph.
(A) Effluent limitations shall be as follows: BODs = 5 mg/l. NH3-N = 1 mg/1 and DO= 6
mg/l. or utilize site-specific best available technology on a case-by-case basis for
industrial diseharges- discharges in accordance with Rule .0406 () of this Subchapter.
(B) Seasonal effluent limits for oxygen consuming wastes fwitH shall be considered en a
case-by-ease-basis in accordance with Rule .0404 of this Subchapter.
(C) Any new or expanded permitted pollutant discharge of oxygen consuming waste shall
not cause the dissolved oxygen of the receiving water to drop more than 0.1 mg/1 below
the modeled in-stream dissolved oxygen at total permitted capacity for all discharges.

The original revision became effective November 1, 2015, with the final Janguage, indicated with the
tracked changes shown above, becoming effective on July 1, 2016.
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Background

In North Carolina, all tidal salt waters are at least covered by the designated use of Class SC. Class SC
waters are protected for aquatic life propagation and maintenance of biological integrity (including
fishing and fish), wildlife. secondary recreation and any other usages except for primary recreation or
shellfishing. The SC classification is also considered a primary classification. In this instance, the state
has added the Sw label as a supplemental classification to the primary classification. The term “swamp
waters,” which is already part of North Carolina’s regulations, is defined as *...those waters which are
classified by the Environmental Management Commission and which are topographically located so as
to generally have very low velocities and other characteristics which are different from adjacent streams
draining steeper topography.”™ They are designated by "Sw" following the water classification.

Revising the designated use of the LCFR to add the Sw supplemental classification to the existing SC
primary classification allows lower dissolved oxygen and pH criteria than allowed under the SC
classification. where lower dissolved oxygen or pH concentrations are caused by natural conditions. In
this rulemaking, the state did not simultaneously establish the natural conditions in the river. However,
the ability to have lower concentration limits than the previously applicable numeric criteria for pH and
dissolved oxygen also results in a potential for lowering of the ambient water quality condition. This
ability to have lower criteria is the component that ties the EPA’s review to 131.10(j)(2). The following
table summarizes the differences associated with the applicable pH and dissolved oxygen criteria before
and after the revisions. :

Classification pH Dissolved Oxygen (DO)
Class SC 6.8-8.5 5.0 mg/l

Class SC Sw 6.8 —8.5. but as low as 4.3 if 5.0 mg/l, but lower than 5.0 mg/I if
result of natural conditions caused by natural conditions

In addition to the additional criteria that can be applied to this segment, the state has adopted a water
quality management plan to accompany the revisions to the designated uses for this waterbody. As part
of the documentation in Enclosure 1, North Carolina indicates that a “water quality management plan is
a strategy tailored to protect existing uses or quality of waters in specific waters™ and 15A NCAC 02B
.0227 specifically provides that: “In implementing the water quality standards to protect the existing
uses...of the waters of the state or the water quality which supports those uses, the Commission shall
develop water quality management plans on a priority basis to attain, maintain or enhance water quality
throughout the state.”

In the submission materials, the state provided the following map, which highlights the location
associated with the revision, and for additional information. shows which adjacent segments have
previously been designated as swamp waters.
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EPA’s Analysis of the Revisions

Before proceeding to the discussion of individual provisions, the EPA’s review includes an analysis of
whether or not a provision is a new or revised water quality standard. The Agency, using the decision
criteria referenced in footnote 1, has determined that some of the provisions adopted by the state are not
subject to the EPA’s review under section 303(c). In those instances, the discussion will be brief and
indicate that was the EPA’s conclusion. When a provision is determined to be a new or revised water
quality standard, there will be additional discussion regarding the provisions™ consistency with statutory
and regulatory requirements.



15A NCAC 02B .0311(t)
(t) The Schedule of Classifications and Water Quality Standards for the Catawba River was
amended effective PNevembert—2045}-August 1, 2016 with the reclassification of a section of
18-(71) from upstream mouth of Toomers Creek to a line across the river between Lilliput Creek
and Snows Cut from Class SC to Class SC Sw. A site-specific management strategy is outlined
in 15A NCAC 02B .0227.

The revision at 15SA NCAC 02B .0311(t) includes two sentences. The first sentence is the primary
regulatory location where the state added a Sw supplemental classification to the specified segment of
the LCFR and is further discussed below. The EPA determined that the second sentence is not a new or
revised WQS and therefore is not subject to review under section 303(c) of the CWA.

Since North Carolina’s Sw supplemental classification is considered a designated use change, the
requirements at 40 CFR § 131.10(a) (“each state must specify appropriate water uses to be achieved and
protected™) and section 303(¢)(2)(A) (“such standards shall be established taking into consideration their
use and value for...propagation of fish and wildlife...”) were considered for this provision. Pursuant to
40 CFR § 131.6(b). a state’s WQS submission must include “methods used and analyses conducted to
support water quality standards revisions.” In addition, 40 CFR 131.10(j)(2) requires a state to conduct a
UAA as described in §131.3(g) and §131.10(g) whenever the state wishes to designate a sub-category of
such a use that requires criteria less stringent than previously applicable. The following summarizes the
EPA’s review of the first sentence of 15A NCAC 02B .0311(t) relative to these regulatory and statutory
requirements.

For its review of the first sentence, the EPA considered the available information that North Carolina
provided to support the designated use revision. A significant consideration was whether the record
supported the designated use change. the sub-category of swamp waters, as defined by the state. Based
on the documentation provided by the state, the record does not provide adequate justification that this
segment meets the state’s definition of “swamp waters.” The state did not provide documentation
indicating that the velocities and other characteristics associated with the Sw classification apply to the
LCFR. Nor did North Carolina submit any velocity information showing that the LCFR segment is
different from adjacent streams. The EPA’s comment letter dated March 2. 2015, suggested that the state
provide this additional documentation to support North Carolina's determination that the Sw
classification is appropriate for this segment of the LCFR.

A Southern Environmental Law Center comment letter, dated February 12, 2016. included a quote from
a representative of the National Oceanographic and Atmospheric Administration indicating DO levels
below 5.0 mg/L and pH of 4.3 “would be problematic for sturgeons of either species™ in the river
because “[flundamentally, sturgeons are adapted for life in big, well-flowing rivers...” This statement,
which speaks to both the presence of sturgeon and their habitat requirements, serves to further highlight
that identifying this segment as swamp waters is inconsistent with both the common interpretation of
swamp and the state’s own definition of swamp waters. Additionally, while the state has indicated that
the surrounding tributaries are also designated as swamp waters and therefore influencing the water
quality in the 15-mile segment affected by this revision, the state has not sufficiently demonstrated that
this riverine stretch of the LCFR exhibits the same swamp water characteristics of these smaller
tributaries. Therefore, for the reasons described above the EPA concludes that North Carolina has not
demonstrated that the subject water is “topographically located so as to generally have very low
velocities and other characteristics which are different from adjacent streams draining steeper
topography.™



Further, the Agency considered whether the state met the requirements of 40 CFR § 131.10. As part of
the 2015 regulatory revisions to Part 131, the regulations clarify that a UAA is required when a state
redesignates a use to one with criteria less stringent than the previously applicable use. Since the criteria
for pH and DO can be lowered in the case of natural conditions, the addition of the Sw water designated
use does not require criteria at least as stringent as the previously applicable SC use. Given the lack of
support in the record for a structured scientific assessment of the §131.10(g) factors affecting the
attainment of the use, the Sw designated use change is not appropriate.

Based on the EPA’s analysis, the Agency concludes that the requirements at 40 CFR § 131.10 and
section 303(c)(2)(A) have not been met and the revision to include a Sw classification for the LCFR is
disapproved. Because the EPA’s disapproval removes a supplemental classification, no further action is
required by the EPA, since the default Class SC designation remains in place. Therefore, North Carolina
should continue to utilize the criteria associated with the Class SC designated use for all CWA purposes.

In general, the EPA is supportive of states developing and utilizing site-specific criteria to support
designated uses, and will approve site-specific criteria for specific designated uses if the criteria are
found to protect such designated uses. If the state would like to pursue the development of a UAA or
site-specific criteria, the Region 4 EPA staff would be happy to work closely with the state to ensure
consistency with the current regulations and a path forward.

15A NCAC 02B .0227(b)(2)
(2) A part of the Cape Fear River (Cape Fear River Basin) comprised of a section of Index
No.18-(71) from upstream mouth of Toomers Creek to a line across the river between Lilliput
Creek and Snows Cut shall be protected by the Class SC Sw standards as well as the following
site-specific action: All new individual NPDES wastewater discharges and expansions of
existing individual NPDES wastewater discharges shall be required to provide treatment for
oxygen consuming wastes as described in Parts (A) through (C) of this Subparagraph.

The revision at 15A NCAC 02B .0227(b)(2) includes two sentences. The first sentence is the secondary
regulatory location where the state added a Sw supplemental classification to the specified segment of
the LCFR and is further discussed below. The EPA determined that the second sentence is not a new or
revised WQS and therefore is not subject to review under section 303(¢) of the CWA.

For the same reasons described in the analysis of the first sentence of 15A NCAC 02B .0311(t), the first
sentence of 15A NCAC 02B .0227(b)(2) is disapproved and no further action is required by the EPA.
since the default Class SC remains in place. Therefore, North Carolina should continue to utilize the
criteria associated with the Class SC designated use for all CWA purposes.

15A NCAC 02B .0227(b)(2)(A)
(A) Effluent limitations shall be as follows: BODs =5 mg/l. NH3-N = 1 mg/]1 and DO=6
mg/l, or utilize site-specific best available technology on a case-by-case basis for
industrial discharees: discharges in accordance with Rule .0406 (e) of this Subchapter.

The EPA determined that the sentence at 15A NCAC 02B .0227(b)(2)(A) is not a new or revised WQS
and therefore is not subject to review under section 303(c) of the CWA.



15A NCAC 02B .0227(b)(2)(B)
(B) Seasonal effluent limits for oxygen consuming wastes wit shall be considered en a
ease-by-ease-basis in accordance with Rule .0404 of this Subchapter.

The EPA determined that the sentence at 1SA NCAC 02B .0227(b)(2)(B) is not a new or revised WQS
and therefore is not subject to review under section 303(c) of the CWA.

15A NCAC 02B .0227(b)(2)(C)
(C) Any new or expanded permitted pollutant discharge of oxygen consuming waste shall
not cause the dissolved oxygen of the receiving water to drop more than 0.1 mg/1 below
the modeled in-stream dissolved oxygen at total permitted capacity for all discharges.

The revision at 15A NCAC 02B .0227(b)(2)(C) allows a lowering of 0.1 mg/l from the specified
condition of “the modeled in-stream dissolved oxygen at total permitting capacity for all discharges.”
Since this revision impacts the allowable DO concentration in the waterbody. it is a new or revised water
quality standard subject to the EPA’s review.

Several other states in Region 4 have adopted provisions which allow a very limited (“0.1mg/L")
lowering of ambient DO concentration from a natural background condition. These provisions have
typically been adopted by states because of the variable nature of DO and require a demonstration of a
natural dissolved oxygen concentration before allowing the deviation of 0.1 mg/L to occur. In this
instance, the provision allows DO to deviate from a condition associated with the total permitted
capacity for all discharges. The technical documents used by the EPA? to support 0.1 mg/L lowering
provisions in other states is very specific to natural conditions, not to total permitted capacity. The
EPA’s comment letter to North Carolina, dated March 2, 2015, suggested that the state provide
additional documentation to support this provision. Pages 12-13 of North Carolina’s Report of
Proceedings Document provides the following response to comments from the state related to this
provision:

Point Sources

i. The petition seems to indicate that point sources will have waste load allocations developed for
them.

ii. The management plan should include the means by which the 0.1 mg/L cap on lowered DO
will be determined. Important details to establish and get reviewed by stakeholders include the
model to be used. input parameters. season to be modeled. location of compliance, and whether
compliance is to be based on instantancous versus average conditions.

iii. How will prohibition against causing DO decreases be enforced it at all?

iv. Replace “Any” with “All” (at the start of the last sentence of the proposed

management plan) so that the cumulative impact of all additional permitted oxygen consuming
waste i1s a diminishment of less than . Img/L.

v. Shouldn’t allow any discharges to drop the DO levels; require whatever

necessary to prevent that. 10 discharges could drop 1t 1 mg/I.

> U.S. Environmental Protection Agency’s Ambient Water Quality Criteria for Dissolved Oxygen. EPA 440/5-86-003. (April
1986).

Section 4, Precision and Bias, of the Membrane Electrode Method in Standard Methods for the Examination of Water and
Wasterwater



vi. Need to set limits on industrial facilities” discharges as with non-industrial
discharges.

e Response: The language within the following response is not proposed to be
incorporated into the rule, but to provide information on how the dissolved oxygen impact from
new or expanding discharges will most likely be assessed by the Division.

The model to be used will be the most currently available three dimensional water

quality model, which at this time, is the Lower Cape Fear dissolved oxygen model.
http://portal.ncdenr.org/c/document library/get file?uuid=a84477db-4d83-4¢c0-a9b9-
f7da7a6a5119&groupld=38364. The model was finalized on October 2009 by the Division of
Water Quality (now known as the Division of Water Resources). The model is calibrated to 2004
observed data and meteorological conditions. Model inputs are described in the report. The most
critical season when dissolved oxygen is expected to be impacted is April-October, and this
season will be the focus for model comparison.

The model will first be run with all existing discharges at full permitted capacity.
This run will establish a baseline model for comparison. The baseline model will
then be run with the addition of the proposed new or expanding discharge. Results
from the two model runs will then be evaluated to determine the impact of a new
or expanding discharge. and the entire area that is impacted by the discharge will
be evaluated. If at any time there is a difference between these two model runs
greater than 0.1 mg/L, the discharge will not be allowed. So, this approach will
basically be a time-series comparison based on model output, and prohibition
against causing DO decreases will be enforced via permit requirements stated in
the proposed water quality management plan.

When modeling is conducted for a new or expanded discharge (as described directly above), the
term ““total permitted capacity™ as stated in the proposed water quality management plan is to
include all existing discharges as operating at their full permit limits plus the new or expanded
discharge operating at its full permit limits. Rather than making the suggested language
replacement as noted in the above fourth comment regarding point sources, DWR proposes to
provide clarity to this issue by adding the following phrase to the end of the last sentence of the
management plan: “for all discharges.” Thus, the final sentence of the management plan would
read as follows: “Any new or expanded permitted pollutant discharge of oxygen consuming
waste shall not cause the DO of the receiving water to drop more than 0.1 mg/l below the
modeled in-stream DO at total permitted capacity for all discharges.™

The provision adopted by North Carolina raises both technical and legal concerns. Technically, the state
also has not documented how allowing a deviation of 0.1 mg/L from the condition described in the
provision (modeled in-stream DO at total permitted capacity for all discharges) protects the designated
uses. Independent of that. the provision does not appear to be consistent with past provisions adopted in
other Region 4 states, which allow deviations of DO up to 0.1mg/L from natural background conditions
as recommended in EPA guidance. Legally, as written, the provision allows a different DO criterion
expectation for National Pollutant Discharge Elimination System (NPDES) facilities which are new or
expanding. Criteria must apply for all purposes under the CWA, and cannot be implemented for only
some purposes under the CWA, such as NPDES permitting. Because of these concerns, the Agency
concludes that the requirements of 40 CFR § 131.11 and section 303(c)(2)(A) have not been met.

8



Therefore, the EPA is disapproving this sentence and North Carolina should continue to utilize the
criteria associated with the Class SC designated use for all CWA purposes.

Should North Carolina revise the designated use for this segment of the LCFR in the future. two possible
options are available for North Carolina to address the EPA’s disapproval of these revised WQS. The
options include either developing a scientific record that supports the deviation of 0.1 mg/L from the
total permitted capacity for all discharges or making the provision more akin to the natural conditions
deviation language of other states. If the latter option is chosen for a future revision by the state, it is the
EPA’s recommendation that the state define in regulation what the natural condition of the LCFR is. at
the same rulemaking time, in order to facilitate the use of such a provision.

Endangered Species Act

Section 7(a)(2) of the Endangered Species Act requires federal agencies. in consultation with the Fish
and Wildlife Service or the National Marine Fisheries Service, to ensure that their actions are not likely
to jeopardize the continued existence of federally listed species or result in the destruction or adverse
modification of designated critical habitat of such species. However, the EPA Region 4 office concluded
that there is no action to consult on since the revisions are either being disapproved or are not new or
revised WQS.

Conclusion
Based on the reasons outlined above, it is our conclusion that the requirements of the CWA and 40 CFR

part 131 have not been met for the revised use classification and the accompanying water quality
management strategy revisions. which were subject to our review, and are therefore disapproved.

JUL 24 2018 %7 g

Date Onis “Trey™ Glenn, 11
Regional Administrator
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April 30,2018

Mr. Trey Glenn, Regional Administrator
Environmental Protection Agency, Region 4
61 Forsyth Street SW

Atlanta, GA 30303

Re:  North Carolina’s April 9, 2018 Request for Approval of
Modifications to the Water-Quality Classification for the
Lower Cape Fear River

Dear Mr. Glenn:

It has come to my attention that the North Carolina Department of
Environmental Quality has requested that the U.S. Environmental
Protection Agency approve a revised water-quality standard reclassifying
the Lower Cape Fear River as “swamp water.” [ write today to state my
strong concern over the potential reclassification and to ask that the
Department’s request be not be approved, until the citizens of
Wilmington, North Carolina can be educated on the likely impacts to our
already impaired stretch of river.

The Cape Fear River is currently in crisis. In June of 2017 we learned
that the drinking water supply for a quarter of a million people in the
Cape Fear watershed is contaminated with “GenX” and other PFAS
compounds that Chemours and DuPont have been knowingly
discharging into the Cape Fear River, the drinking water source for
Wilmington, for decades.

The North Carolina Department of Environmental Quality, the Cape Fear
Public Utility Authority, and Chemours have been working around the
clock to address the situation. Enforcement actions and lawsuits have
been filed, countless hearings have been held, and numerous scientific
studies and modeling efforts are underway to discern the extent of the
contamination, but the problem is not close to being resolved. The
people of Wilmington are fearful and, rightfully, frustrated.

Now is absolutely not the time to make such a change to the designation
of our river which could weaken water quality protections for the Cape
Fear River. Our citizens already share great public and environmental
health concerns and this is a proposal that has not been fully vetted with
our local leaders and community at large. Thus far, as Mayor, I have



received differing responses to my pointed questions on how this change
will impact the health of this section of river. Some experts have said
that this will be a positive change while others that I have great respect
for have voiced grave concerns. In light of all that has taken place
regarding the Lower Cape Fear River, we deserve to have answers and
be included in such a decision process.

The City of Wilmington requests that the request for reclassification of
the Lower Cape Fear River not be approved until our community has an
opportunity to be fully informed of likely impacts and have the
opportunity to provide feedback. We urge you to not approve the North
Carolina Department of Environmental Quality’s request to approve the
reclassification until such time.

-

Singgrely,
A
Bill Saffo

Mayor, City of Wilmington NC

CC: Michael Regan, Secretary, NCDEQ



North Carolina

Coastal Federation
Working Together for a Healthy Coast

July 20, 2018

Mr. Trey Glenn, Regional Administrator
Environmental Protection Agency, Region 4
61 Forsyth Street SW

Atlanta, GA 30303

Re: North Carolina’s April 9, 2018 Request for Approval of Modifications to the
Water Quality Classification for the Lower Cape Fear River

Dear Mr. Glenn:

It has recently come to our attention that the N.C. Department of Environmental Quality (DEQ)
asked the United States Environmental Protection Agency (EPA) to approve a revised water-
quality standard reclassifying the Lower Cape Fear River as “swamp water.” The reclassification
defies both federal law and observable facts. The North Carolina Coastal Federation urges EPA
to deny this request.

The federation is a non-profit organization dedicated to protecting and enhancing coastal water
quality and habitat. Our organization represents 16,000 supporters. For the past 36 years, the
federation has been taking an active role in protecting coastal water quality, habitat and public
beach access. Since 1982, the federation has worked with coastal communities and other partners
to improve and protect coastal water quality and natural habitats, which are intricately tied to our
coastal economy. By focusing primarily, but not exclusively on natural and productive estuarine
shorelines, oyster and marsh restoration, coastal management and cleaning the estuaries of
marine debris, we strive to support and enhance the natural environment. The reclassification of
the Lower Cape Fear River poses impacts that are not compatible with the federation’s priorities
and efforts, and weakens existing legal protections and requirements for DEQ to address the
existing water quality issues.

The federation represents North Carolinians who drink, fish, swim, and paddle the state's waters,
including the Cape Fear River. These users place a high value on the quality of water resources,
and will be adversely affected by the lowering of regulatory protections that will result from
these proposed changes to the surface water quality standards, and the subsequent further
degradation of water quality in the Cape Fear River. Earlier this year, the federation adopted the
Lower Cape Fear River Blueprint, which is a collaborate effort to focus on the river’s estuarine
and riverine natural resources. Pressures from historic alterations, short-sighted development,
unregulated industrial uses, conflicting water uses, and changes associated with climate
alterations have affected drinking, surface and groundwater water supplies and quality, as well as
ecosystem health. Through the unified approach outlined in the Blueprint, the federation aims to
protect and restore the coastal Cape Fear River to maintain a healthy, productive, and resilient
coast. The reclassification of the lower Cape Fear River as a “swamp water” is in direct conflict
of these strategies and inconsistent with long-term restoration efforts.

Northeast Region Headquarters & Central Region Southeast Region
637 Harbor Road, P.O. Box 276 3609 N.C. 24 * Newport, NC 28570 309 W. Salisbury Street
Wanchese, NC 27981 252.393.8185 Wrightsville Beach, NC 28480

252.473.1607 www.nccoast.org 910.509.2838



North Carolina Coastal Federation

The state’s reclassification decision ignores the very definition of “swamp waters.” Under North
Carolina law, “swamp waters” are those with “low velocities and other natural characteristics
which are different from adjacent streams.”" In granting the reclassification request, however,
state officials made no mention of water velocities in the river.? In 2015, the EPA confirmed the
importance of evaluating a waterbody’s “flow regime, channel gradient, and...geomorphology”
in a guidance document addressing “natural conditions” criteria.” In the words of the agency,
“[a]n examination of natural geomorphic factors, such as lack of re-aeration due to the low
channel gradient, as well as naturally high biological oxygen demand...from decomposition of
riparian vegetation, should be documented to demonstrate that [a waterbody’s] low DO is not
due to eutrophication or other human-caused impacts.” In reclassifying the lower Cape Fear
River as a “swamp water,” North Carolina officials failed to undertake this critical analysis.

North Carolina’s reclassification of the lower Cape Fear River is also at odds with the
“antidegradation” requirements of state and federal law.* As the EPA has emphasized in its
regulations, the Clean Water Act requires that “[e]xisting instream water uses and the level of
water quality necessary to protect such uses shall be maintained and protected.” North
Carolina’s antidegradation policy accordingly provides that “[e]xisting uses...and the water
quality to protect such uses shall be protected by properly classifying surface waters and having
standards sufficient to protect these uses.” In arbitrarily declaring that the lower Cape Fear is a
“swamp water” with no need for dissolved-oxygen protections, state officials defied these
requirements.

The ecological significance of this effort to ignore the water-quality problems on the lower Cape
Fear River was recently confirmed by the National Marine Fisheries Service. On August 17,
2017, the Service designated the lower Cape Fear River as critical habitat for the endangered
Carolina population of Atlantic sturgeon.” In doing so, the agency emphasized the importance of
dissolved oxygen to the species, noting that “[t]he physical features essential for the conservation
of Atlantic sturgeon” include “[w]ater quality conditions ... with ... oxygen values that support
... [1Jarval, juvenile, and subadult growth, development, and recruitment.”® According to the
agency, while “[a]ppropriate temperature and oxygen values will vary interdependently, and

" 15A NCAC 02B .0101(e)(2) (states that “swamp waters mean those waters which are classified by the
Environmental Management Commission and which are topographically located so as to generally have very low
velocities and other characteristics which are different from adjacent streams draining steeper topography”).

2 See Report of Proceedings.

3 See Framework for Defining and Documenting Natural Conditions for Development of Site-Specific Natural
Background Aquatic Life Criteria for Temperature, Dissolved Oxygen, and pH: Interim Document (Feb. 2015),
available at https://www.epa.gov/sites/production/files/2015-02/documents/natural-conditions-framework-2015.pdf
(last visited July 20, 2018).

* See 15A NCAC 02B .0201 (North Carolina’s antidegradation policy); 40 C.F.R. § 131.12(a) (establishing the
minimum requirements for state antidegradation policies); id. § 131.6(d) (requiring the EPA to ensure that state
water-quality standards include “an antidegradation policy consistent with § 131.12”).

40 C.F.R. § 131.12(a)(1).

5 15A NCAC 02B .0201(b).

" Nat’l Marine Fisheries Serv., Final Rule, Designation of Critical Habitat for the Endangered New York Bight,
Chesapeake Bay, Carolina and South Atlantic Distinct Population Segments of Atlantic Sturgeon and the Threatened
Gulf of Maine Distinct Population Segment of Atlantic Sturgeon, 82 Fed. Reg. 39,160 (Aug. 17, 2017).

¥39,239-40 (codified at 50 C.F.R. § 226.225(b)).



North Carolina Coastal Federation

depending on salinity in a particular habitat[,]” a concentration of “6.0 mg/L dissolved oxygen or
greater likely supports juvenile rearing habitat, whereas dissolved oxygen less than 5.0 mg/L for

longer than 30 days is less likely to support rearing when water temperature is greater than 25
OC.”9

Because the reclassification of the lower Cape Fear River as swamp water is designed to allow
dissolved-oxygen levels in the river to drop below 5.0 mg/L, it fails to provide for the
“[m]aintenance and recovery of the water quality conditions required to sustain and recover” the
region’s Atlantic sturgeon population and therefore should be reversed.' In addition, the
segment of the lower Cape Fear River in question has been designated as a Primary Nursery
Area by the N,C. Division of Marine Fisheries.'' State law requires that nursery areas be
maintained, as much as possible, in their natural state, allowing fish populations “to develop in a
normal manner with as little interference from man as possible.”"?

As a result of the recent critical-habitat designation, the EPA must consult with the National
Marine Fisheries Service before taking action on the state’s request.”” The reclassification
arbitrarily and unlawfully reclassifies the lower Cape Fear River as “swamp water,” ignores the
pollution caused by the region’s industrial livestock operations, fails to protect an endangered
population of Atlantic Sturgeon, and violates the antidegradation requirements of state and
federal law.

The state’s request should be denied since the reclassification will negatively impact water
quality in the lower Cape Fear River.

Thank you for your attention to this matter.

Sincerely,
-7 .
e Ko, tors
Todd Miller Kerri Allen
Executive Director Coastal Advocate

cc: Michael Regan, Secretary, DEQ

? See Report of Proceedings at a-102 (U.S. FWS comments on reclassification proposal) (citing “references
demonstrating adverse effects to fish early lifestages at DO concentrations less than the standard of 5 mg/L”).

' See 15A N.C. Admin. Code 02B .0110.

""'See 15A N.C. Admin. Code 03R .0103.

2 See 15A N.C. Admin. Code 10C .0501.

3 See 16 U.S.C. § 1536(a)(2); see also, e.g., National Marine Fisheries Service, Biological Opinion on EPA
Approval of Water Quality Standards Under Section 303 of the Clean Water Act (July 29, 2016) (evaluating the
impact of Florida’s revised water-quality standards on listed species), available at
http://repository.library.noaa.gov/view/noaa/14795 (last visited July 20, 2018).
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“Drain the swamp!” our president declared on the campaign trail. But now some folks in

Raleigh are trying to put a swamp in ... downtown Wilmington?

The N.C. Department of Environmental Quality and the federal Environmental Protection
Agency want to declare a 15-mile stretch of the Cape Fear River -- basically from Snow’s Cut

to Navassa -- as swamplands.

This set off Wilmington Mayor Bill Saffo, who, like all good mayors, is a booster at heart. Mr.
Saffo knows that, in addition to other concerns, having our national-award-winning riverfront
suddenly situated along a swamp might be the worst marketing move since New Coke or that

water-bottling operation near the Chemours plant.

As Saffo notes, it’s an image thing. Like Southern liberals, poisonous snakes and crabgrass,
swamps have a bad reputation. They're yucky and mucky, breed mosquitoes and (against
scientific evidence) the superstition persists that they exude poisonous miasmas that cause

disease.

More recently, scientists have proved that swamps (or marshlands or wetlands) serve a vital
purpose as breeding grounds and nurseries for commercial fish and as natural filters, keeping

bad stuff out of our water. OK, except for the GenX.

Perhaps we should call that stretch of the river “marshlands.” It does sounds ever so much

nicer.

Unfortunately, there’s a serious subtext here. One of the characteristic of swamps, according to

the DEQ), is naturally low oxygen levels.

https://www.starnewsonline.com/opinion/20180515/edtorial-why-we-should-fear-calling-o... 1/15/2019



EDTORIAL: Why we should fear calling our river a swamp - Opinion - Wilmington Star ... Page 2 of 2

That’s questioned by some groups, such as the Southern Environmental Law Center, which
claim the low oxygen levels aren’t the work of Mother Nature, but the result of fertilizers,
other chemicals and animal waste flowing into the Cape Fear from livestock operations farther

upriver.

Fertilizer runoffis a real thing; it’s one of the persistent problems over at Greenfield Lake,
which, at times, looks like ... a green field. If the SELC is right, this reclassification could get
hog and chicken farmers off the hook in case, say, there’s a massive fish kill, and put the onus

on taxpayers.

Who's right? This is not a trivial question. The Cape Fear River, after all, is our prime source

of drinking water. The mayor may be asking the right thing but for the wrong reason.

Reclassification ought to be delayed until an unbiased third-party expert can determine exactly
what causes those low oxygen levels and to what extent, if any, human-caused runoff has

something to do with it.

https://www.starnewsonline.com/opinion/20180515/edtorial-why-we-should-fear-calling-o... 1/15/2019
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OPINION, Rep. Deb Butler: Remove absurd ‘swamp’
designation

By Rep. Deb Butler | For StarNews Media
Posted Jun 20,2018 at 2:01 AM

The catastrophic contamination of the drinking water supply for a quarter of a million people
in the Cape Fear watershed has had one encouraging outcome. Our citizens, many of whom
really didn’t even know where their drinking water came from, are now keenly aware of our
state’s water-quality crisis, and they are galvanized into action. The general public, it seems, no
longer blindly trusts our political and regulatory bodies to ensure the safety of the water. For
nearly seven years, the N.C. General Assembly has systematically weakened water-quality
protections, and now the people are paying the price, but at least they are now paying

attention. If only this public engagement had happened sooner.

And in other nefarious business last year -- and well under the radar -- the McCrory

Administration’s Environmental Management Commission (EMC) designated a section of the

lower Cape Fear River near Wilmington as a swamp. By changing the classification from “tidal

salt water” to “swamp water,” the regulatory water quality standards are reduced, allowing for
even more pollution in that section of the river. And yes, I said river, because we all know it’s

the mighty Cape Fear River, not a swamp. Battleships are not moored in swamps.

The lower Cape Fear River, a 15-mile stretch of tidal water beginning near Leland and
extending south toward Wilmington, is an essential aquatic habitat, fishing and recreation
area. It has been a vital part of our identity and way of life since Wilmington was first settled in

1733.

For nearly 20 years, this stretch of water has been stuck on North Carolina’s list of “impaired
waters.” Under the U.S. Clean Water Act, this designation requires that the state develop a
strategy for addressing the issues. Instead, the EMC, at the request of the McCrory
administration, simply reclassified that portion of the river, thereby allowing the waters to

remain impaired and possibly get worse. What sort of short-sightedness is this?

https://www.starnewsonline.com/opinion/20180620/opinion-rep-deb-butler-remove-absurd... 1/15/2019
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How did the water become impaired? All signs point north, where Eastern North Carolina is
home to the densest throng of industrial hog facilities in the world. The waste from these

facilities is poorly managed due to lax regulations set by many of our state’s industry friendly
legislators -- the same folks who think it’'s OK to spray waste over a neighbor’s property and

then limit that person’s damages.

According to the state Department of Environmental Quality, the river is in violation of the
state’s standards for dissolved oxygen, acidity, arsenic, copper, and nickel. Years of published
scientific research indicates this pollution is directly related to runoff from industrial farms.
Yet, if you tuned in to the House Select Committee on River Quality meeting, you know the
disdain for science. At least two of the members of that committee accused the scientists who

rendered their opinions on GenX of doing so for political gain!

How could the state legally call something that is clearly a river, a swamp? It is preposterous.
And although they did accomplish the reclassification, I'm not sure it was legal. The
Environmental Review Commission seems to have ignored their own regulatory definition of
“swamp waters,” which logically must be “low velocity” waters. The Cape Fear River is
decidedly not low velocity. It also did not consider the many statutory factors governing the

classification of waterways, such as size, depth, surface area, volume and, again, rate of flow.

The state officials behind the “swamp” designation asserted that the lower Cape Fear River’s
oxygen and acidity problems are due to “natural conditions,” once again ignoring the science
that indicates the troublesome levels are attributable to runoff from millions of pounds of

animal waste. That is not natural.

The multibillion-dollar agriculture industry should be required to invest in better waste-
management practices for their contracted farmers. And, the N.C. Department of
Environmental Quality needs to reverse this reckless and negligent swamp designation as soon

as possible.
It’s hogwash!

Deb Butler is representative for N.C. House District 18.

https://www.starnewsonline.com/opinion/20180620/opinion-rep-deb-butler-remove-absurd... 1/15/2019
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EPA Responsibilities

1. EPA will commit, to the maximum extent possible, funding to the State to support
the State’s responsibilities under the NPDES program.

2. Where no effective effluent guidelines or standards exist for a discharge, EPA is
responsible for transmitting to the State technical information to assist in writing
permit terms and conditions (e.g., contractor reports, draft development documents,
and available permits and effluent data from similar facilities). Such information, if
available, will be provided within thirty (30) calendar days of a request by the State.

3. As outlined in Sections V, VI, and IX of this MOA, EPA will oversee the State
administration of the NPDES program on a continuing basis for consistency with the
CWA, State law or rules, this MOA, the State 106 Workplan, and all applicable
federal regulations. In addition, EPA may consider as a part of its assessment,
comments from dischargers, the public, and federal and local agencies concerning
the State administration of its NPDES program. Any such comments considered by
EPA will be brought to the attention of the State by written correspondence, if the
commenting party has not previously communicated with the State. Any
information obtained or used by the State under the NPDES program shall be
available to EPA, upon request, without restriction due to claims of confidentiality.
If the information has been submitted to the State under a claim of confidentiality,
the State shall inform EPA of that claim. Information claimed confidential which is
used to develop permit conditions will be treated in accordance with 40 C F.R. Part
2, Subpart B and 40 C.F.R. § 122.7.

4. Contingent on available EPA resources, EPA agrees to provide formal training
courses in permit writing, compliance inspections, and enforcement.

5. EPA will provide assistance in obtaining retrievals or entering information into the
Integrated Compliance Information System for the Clean Water Act National
Pollutant Discharge Elimination System (ICIS-NPDES), either of which is currently
being used hereafter, ICIS, (the successor database to the Permit Compliance System
[PCS]). After initial ICIS-NPDES training by EPA Headquarters, additional support
will be provided to the State upon request and as resources allow. Changes in ICIS-
NPDES procedures will be provided to the State thirty (30) calendar days in advance
of such change, if possible.

Nothing in this MOA shall be construed to limit EPA’s authority to take action under
Sections 308, 309, 311, 402, 504, or any other sections of the CWA.

Nothing in this MOA shall be construed to constitute or create any rights or valid defenses
to regulated parties in violation of any environmental statute, regulations, or permit,
including, without limitation, any defense to an enforcement action taken by the State or
EPA.



A.

Section IV. Permit Review and Issuance

The State is responsible for drafting, providing public notice, issuing, modifying, reissuing,
denying, and terminating permits in accordance with Sections III and IV of this MOA, 40 C.F.R.
Parts 122-123, and any other applicable regulations.

Receipt of New Permit Applications by the State

Upon receipt of a completed permit application or notice of intent for coverage under an
NPDES general permit, the State will enter all required information directly into ICIS-
NPDES or transfer this information electronically from the State data management system to
ICIS-NPDES, consistent with the schedule and commitments in the current MOA.

EPA Review of Draft and Proposed Permits, Permit Modifications, and Permit
Revocations and Reissuances

1.

EPA’s initial review will be of draft permits rather than proposed permits. For
purposes of this document, a “draft permit” is the permit prepared for public notice
and comment indicating the State’s tentative decision to issue, deny, modify, revoke
and reissue, terminate or reissue a permit. A “proposed permit” is the permit as
prepared following the close of the public notice and comment period and sent to
EPA prior to issuance as a final permit by the State. A proposed permit need not be
prepared by the State and transmitted to EPA for review unless necessary under
Paragraph B.6 below. ' '

EPA will review all draft State NPDES program permits, permit modifications and
revocations and reissuances for those discharges identified in Paragraph C.1.a-k
below. No later than the date the draft permit is available for public notice, the State
will send to the Region 4, Chief, NPDES and Biosolids Permits Section, one copy of
the public notice, the draft permit, the application, the fact sheet or statement of basis
associated with the draft permit, and notices of public hearings. When applicable,
the submittal must be accompanied by a new source/new discharger determination
and, if necessary, an antidegradation review for new or expanded discharges.

Except as set out in Subparagraph B.4. below, within thirty (30) calendar days of the
date a copy of a draft permit and attachments is received by the Region 4, Chief,
NPDES and Biosolids Permits Section, EPA may provide to the State written
comments on, recommendations with respect to, or objections to the issuance of the
draft permit. If EPA does not provide any of the above during this timeframe, the
State may proceed under Paragraph B.6 below. A written objection by EPA during
this initial thirty (30) day period need only set forth the general nature of the
objection(s). If a general objection is provided within this thirty (30) day period,
EPA shall have the remainder of the ninety (90) days from the date EPA received the
draft permit to supply written specific grounds for objection. Notwithstanding the



foregoing, EPA may extend its review time on a particular permit to the full ninety
(90) days, without providing a written general objection in the initial thirty (30) day
period, by so notifying the State in writing. A copy of all written comments,
recommendations or objections provided to the State will also be sent by EPA to the
permit applicant.

If the initial permit information supplied by the State under Paragraph B.2 above is
inadequate to determine whether the draft permit meets CWA guidelines,
regulations, and requirements, EPA may request the State to transmit to EPA the
complete record of the permit proceedings before the State, or any portions of the
record that EPA determines are necessary for review. If this request is made within
thirty (30) calendar days of receipt of the State submittal under Paragraph B.2 above,
it will constitute an “interim objection” under 40 C.F.R. § 123.44(d)(2) and the full
period for EPA review specified in this MOA shall recommence when the requested
information is received by EPA.

All EPA comments and objections must be considered by the State along with any
other public comments received on the draft permit. If EPA does not respond within
thirty (30) calendar days of its receipt of the draft permit (or in the case of general
permits, ninety (90) calendar days) or exercise its right to the full ninety (90) day
review period, the State may take this absence of a response as concurrence with the
draft permit and the State need not prepare a proposed permit and transmit it to EPA
for review, except as provided in Paragraph B.6 below.

Following expiration of the period for public comment, a proposed permit will be
drafted. The State may assume EPA has waived its review of the proposed permit
and may issue the final permit without further review by EPA, unless,

a. the State proposes to issue a permit which significantly differs from the draft
permit as reviewed by EPA;

b. EPA has provided objections to the draft permit;

C. significant comments objecting to the tentative determination and draft
permit have been presented at hearing or in writing pursuant to the public
notice; or

d. there were significant issues raised by a state which may be affected by the
discharge.

In such a case, the State will not issue the permit and will send to Region 4, Chief,
NPDES and Biosolids Permits Section, a copy of the proposed permit for review in
accordance with 40 C.F.R. § 123.44. Along with the copy of the proposed permit,
the State also will transmit: comments and recommendations of any affected state;
the State’s response to any such comments or recommendations; significant written
comments submitted pursuant to the public notice of the draft permit; a summary of
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any significant comments presented at any hearing on the draft permit; and the
response to comments prepared under 40 C.F.R. § 124.17 and N.C. Gen. Stat.

§ 143-215.1 and N.C. Admin. Code tit. 15A, r. 2H.0109 and .0111. EPA will, within
fifteen (15) business days of the date the proposed permit and accompanying
material were received, notify the State and the permit applicant of any general
objections EPA has to the proposed permit or that it is extending the EPA review
time on the proposed permit to the full ninety (90) calendar days to provide specific
objections. If EPA does not, within this initial fifteen (15) day period, either notify
the State that it has objections to the permit or that it is extending the EPA review
time to ninety (90) days, then the State may issue the proposed permit as final.

Pursuant to 40 C.F.R. §§ 123.44(a) and (b), in the event EPA files a “general
objection” to a “draft” or “proposed” permit, EPA shall have ninety (90) calendar
days from the date the draft or proposed permit was received by EPA to supply the
specific grounds for the objection. The specific grounds for the objection shall
include the reasons for the objection, including the sections of the CWA or
regulations which support the objection, and the actions that must be taken to
eliminate the objection, including, if appropriate, the effluent limitations and
conditions which the permit would include if it were issued by the Regional
Administrator. The EPA objection must be based upon one or more of the criteria
identified in 40 C.F.R. § 123.44(c). If the State fails to either request a hearing on
the EPA objection or resubmit a permit revised to meet any specific objection on a
proposed permit within ninety (90) calendar days of receipt of the objection,
exclusive authority to issue the permit passes to EPA for one permit term. Any
requests for a hearing on the objection and the procedure for resolving any objection
shall be governed by 40 C.F.R. § 123.44.

Upon issuance of any NPDES permit for major dischargers, MS4s, CAFOs, general
permits, for a discharger within any of the industrial categories listed in Appendix A
to 40 C.F.R. Part 122, or for any other discharger listed in Section C.1.a-k below, the
State will send to Region 4, Chief, NPDES and Biosolids Permits Section, one copy
of the issued permit and associated documentation. All other final permits shall be
available to EPA as requested.

If the final determination is to deny any permit listed in Paragraph B.8 above, a copy
of the notice of the intent to deny shall be given to the Region 4, Chief, NPDES and
Biosolids Permits Section, and to the applicant in accordance with applicable State
rules and NPDES regulations.

In the case of general permits, EPA shall have ninety (90) calendar days from the
date of receipt of the draft general permit to comment on, make recommendations
with respect to, or provide written specific grounds for an objection to the general
permit.

EPA may request to review any applicant’s notice of intent (NOI) to be covered
under a general permit, subject to the State’s authority under N.C. Gen. Stat.
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§ 143-215.1(b)(3) and (4) and N.C. Admin. Code tit. 15A, r. 2H.0100 et seq.. EPA
will, within ten (10) business days after receipt of the NOI, notify the State in writing
of any formal objection, and the reason(s) for such objection, to the applicant’s
suitability for coverage under the general permit.

The lowest levels at which EPA correspondence under this Section shall be signed
and received are as follows:

comments or recommendation letters shall be signed by the EPA NPDES
State Coordinator and transmitted to the State’s NPDES Permitting Program
Manager;

letters extending EPA's review time to the full ninety (90) days shall be
signed by the EPA NPDES Permits Branch Chief and transmitted to the
Directpr; and,

all objection letters shall be signed by the EPA Water Management Division
Director and transmitted to the Director.

C. Waiver of Permit Review by EPA

1.

Except as hereafter expressly provided, EPA waives the right to comment on or
object to the sufficiency of permit applications, draft permits, proposed final permits,
and finally adopted permits for any existing discharges or proposed discharges with
the EXCEPTION of the following:

a.

discharges which may affect the waters of another state, Indian Lands, and
territorial seas;

discharges proposed to be regulated by general permits, including storm
water and CAFO dischargers (see 40 C.F.R. § 122.28); applicable only to
review of draft, proposed, and final permits (not applicable to notices of
intent [NOIs]);

discharges from publicly owned treatment works (POTWs) with a daily
average permitted discharge of at least 1.0 million gallons per day (MGD);

discharges from any major discharger or a discharger within any of the
twenty-one (21) industrial categories listed in Appendix A to 40 C.F.R. Part
122 for which the permit covers a wastewater source subject to a
promulgated effluent guideline;

discharges of process wastewater with an average discharge exceeding 0.5
MGD;
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discharges from POTWs required to have a pretreatment program
(40 C.F.R. Part 403);

discharges from CAFOs, not including NOIs;
discharges from MS4s, not including NOIs;

discharges of uncontaminated cooling water with a daily average discharge
exceeding 500 MGD;

discharges proposed to be regulated in identified regional and/or national
priorities; e.g., watersheds; a list of permits will be provided to the State only
if the discharge type is not otherwise listed in Section IV.C. of this MOA;
and

discharges from any discharger for which the permit incorporates pollutant
trading. Pollutant trading shall be developed within the framework of EPA’s
2003 Water Quality Trading Policy, or any subsequently revised national
policy. Pollutant trading does not include reallocation of existing loads.

EPA also waives the right to review the following:

a.

a modification of any permit for which the right to review the original permit
was waived by EPA (unless the modification would put the permit in one of
the categories in Section IV.C.1.); or

a modification of any permit which qualifies as a minor modification under
40 C.F.R. § 122.63.

EPA reserves the right to terminate the waivers in Paragraphs 1 and 2 above, in
whole or in part, at any time prior to a permit becoming final. Any such termination
and the reasons therefore shall be sent in writing to the State.

The foregoing waivers shall not be construed to authorize the issuance of permits
which do not comply with applicable provisions of federal or State laws, rules,

regulations, or effluent guidelines, nor to relinquish the right of EPA to petition the

State for review of any action or inaction because of violation of federal or State
laws, rules, regulations, or effluent guidelines.

Public Participation

1.

The State shall give public notice in accordance with 40 C.F.R. Sections 124.10 (c),
(d) and (e) whenever a draft permit has been prepared under 40 C.F.R. Section ‘
124.6(d) or a hearing has been scheduled pursuant to 40 C.F.R. Section 124.12.
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Public notice of the preparation of a draft permit shall allow at least thirty (30) days
for public comment, and public notice of a public hearing, if one is determined to be
appropriate, shall be given at least thirty (30) days before the hearing.

Draft permits, public notices, applications and fact sheets or statements of basis will
be made available to any party upon request and upon payment of any applicable
State duplicating fees.

Unless otherwise waived by the specific organization, in addition to the general
public notice described in 40 C.F.R. Section 124.10(d)(1), the State will provide to
the following organizations, a copy of the fact sheet or any comparable rationale,
permit application (if any) and draft permits (if any) associated with the notice:

a. U.S. Army Corps of Engineers;

b. U.S. Fish and Wildlife Service (F&WS) and the National Marine Fisheries
Service (NMFS) (the Services);

c. Other appropriate state and federal agencies;
d. Adjacent states and Indian Tribes (only for permits which affect them);

e. Major Commands of the Department of Defense (DOD) (only for DOD
permits); and

f. The State Historical Preservation Officer (SHPO).

All NPDES major permits and general permits shall be publicly noticed in a manner
constituting legal notice to the public under State law, in accordance with
40 C.F.R. § 124.10(c)(3).

The State shall provide an opportunity for judicial review in State court of the final
approval or denial of permits that is sufficient to provide for, encourage, and assist
public participation in the permitting process in accordance with 40 C.F.R. § 123.30.

State and Federal Agency Coordination: Endangered Species Act

EPA and the State agree to the following process to address issues involving federally-listed
species and designated critical habitats, relative to issuance of NPDES permits.

1.

The State will provide notice and copies of draft permits to the U.S. Fish and
Wildlife Service and National Marine Fisheries Service (the Services), unless
otherwise waived in accordance with Section D.4. The State understands that it may
receive information from the Services on federally-listed species and designated
critical habitats in State, with special emphasis on aquatic or aquatically-dependent
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species. Also, EPA will share with State information on permits that may raise
issues regarding impacts to federally-listed species or designated critical habitats.

2. The State will consider issues raised by the EPA or the Services regarding
federally-listed species or designated critical habitats. If EPA has concemns that
an NPDES permit 1s likely to have more than a minor detrimental effect on
federally-listed species or designated critical habitats, EPA will contact the State to
discuss identified concerns.

3. If the State is unable to resolve issues raised by the Services involving detrimental
effects of a NPDES permit on federally-listed species or designated critical habitats,
and if the Services have contacted EPA, EPA intends to work with the State to
remove or reduce the detrimental effect. EPA will coordinate with the State and the
Services to ensure that the permit will comply with all applicable water quality
standards, which include narrative criteria prohibiting toxic discharges, and will
discuss appropriate measures protective of federally-listed species and designated
critical habitats.

4. EPA will provide the Services with copies of any comments it provides to the State
on issues related to federally-listed species or designated critical habitats.

5. The State will comply with applicable federal laws in accordance with
40 CF.R. § 124.55.

Issuance of Permits or Notice of Intent to Deny for All Permit Categories in Section
C.1l.a-k.

1. If the final determination is to issue the permit, the final permit will be forwarded to
" the permit applicant, along with a transmittal letter notifying the applicant that the
permit is being issued. Copies of all issued permits, identified in Section C.1.a.-k.,
will be forwarded to EPA.

2. If the final determination is to deny the permit, notice of intent to deny shall be given
to the Region 4, Chief, NPDES and Biosolids Permits Section, and to the applicant in
accordance with applicable State rules and NPDES regulations.

Suspension or Revocation of Permits for all Permit Categories in Section C.1.a-k.

When the State makes a determination to suspend or revoke a permit, in whole or in part,
EPA will be notified.

Major Discharger List
There shall be included as part of the State 106 Workplan a list of what constitutes a major

discharger. Currently, the State 106 Workplan includes an industrial major discharger list
and a municipal major discharger list. The industrial major discharger list shall include
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those facilities and Phase 1 MS4' dischargers, mutually defined by the State and EPA as
major dischargers based on a point rating worksheet or applicable definitions plus any
additional industrial dischargers whose discharges, in the opinion of the State or EPA, have
a high potential for violation of water quality standards. The municipal major discharger list
shall include those facilities mutually defined by the State and EPA as major municipal
discharges based on a design domestic treatment plant flow of at least 1.0 MGD, case-by-
case exclusions due to actual discharge flows to surface waters may be considered.

1
Phase 1 MS4s are defined by the lists in 40 C.F.R. Part 122.26 Appendices F, G, H and L.

L

Administrative or Court Action

If the terms of any permit, including any permit for which review has been waived by EPA,
are affected in any manner by an administrative or court action, the State shall timely
transmit a copy of the permit, with changes identified to the EPA and shall allow thirty (30)
calendar days for EPA to review, comment on, or make written objections to the changed
permit pursuant to CWA Section 402(d).

Technology-Based Variances

The State will conduct an initial review of all requests for Fundamentally Different Factors
(FDF) variances, for variances under CWA Sections 301(c), (g), and (k), and 316(a), and for
modifications to federal effluent limitations established under CWA Section 302, i.e.,
technology-based variances, and shall either approve or deny such requests. As needed,
EPA will provide technical assistance to the State to evaluate the variance request.

1. If the State denies a request for a technology—based variance under CWA Sections
301(c) or (g), Section 302, or for FDFs, such determination shall be forwarded to the
applicant and EPA.

2. If the State approves a technology-based variance (approval), the request, all

accompanying documentation, and the State’s approval shall be sent to EPA. EPA
will provide quarterly updates regarding the status of its review of each submitted
request to the State, until a final decision is made.

3. If EPA denies the State’s approval, EPA will notify the State, who will notify the
applicant. No technology-based variance may be included in an NPDES permit
unless the State’s approval has been signed-off by EPA. If EPA concurs with the
State’s decision, EPA will notify the State, who will prepare a draft permit factoring
in the approval.

4. The State may continue processing the permit application while awaiting EPA’s
review and decision on the variance request. If the State proposes to issue the permit
prior to EPA’s decision, the permit must be drafted with the technology-based limits
from which the applicant has requested a variance. If EPA approves the variance,
the permit may be modified to incorporate the variance.



15

Approval by the State and by EPA for a given technology-based variance is only
valid for the current permit term. Upon permit renewal, the technology-based
variance must be reapplied for and reviewed once again by both the State and by
EPA.

Variances or Other Changes to Water Quality Standards Specific to a Permit

The State will conduct an initial review of all requests for vanances or other changes to
water quality standards specific to a permit, allowed under CWA Section 303(c) and

40 C.F.R. Part 131, and either deny the request or adopt the variance. Examples of other
changes to water quality standards include site-specific criteria, criteria changed based on
recalculation procedures, and criteria changed based on a combination of recalculation
procedures and Water-Effects Ratios (WERs). Examples that are not changes to water
quality standards include mixing zones and WERs that are not in combination with a
recalculation procedure. As needed, EPA will provide technical assistance to the State to
evaluate the variance request.

1.

If the State denies a request for a variance or other changes to water quality
standards specific to a permit, such determination shall be forwarded to the
applicant and EPA.

If the State adopts a variance or other change to water quality standards specific to a
permit (adoption), the request, all accompanying documentation, and the State’s
adoption (i.e., the revised standard) shall be sent to the EPA’s Standards, Monitoring,
and TMDL Branch for review. (See 40 C.F.R. Sections 131.6 and 131.20(c) for the
requirements for this submittal) The CWA requires that EPA approve changes to
water quality standards within sixty (60) days and disapprove them within ninety
(90) days. EPA will provide quarterly updates regarding the status of its review of
the adoption to the State, until a final decision is made.

If EPA disapproves the adoption, EPA will notify the State, who will notify the
applicant. If EPA approves the adoption, EPA will notify the State, who will prepare
a draft permit factoring in the adoption. No effluent limitations based on a variance
or other change to water quality standards may be included in an NPDES permit
unless the variance or other change to standards has been approved by EPA. One
exception to this is the case where the revised standard results in a more stringent
criterion and effluent limitation than the previously applicable water quality

standard.

The State may continue processing the permit application while awaiting EPA’s
review and decision on the revised standard. If the State proposes to issue the permit
prior to EPA’s decision, the permit must be drafted with the effluent limits necessary
to achieve the existing water quality standard(s) from which the applicant has
requested a variance. If EPA approves the revised standard, the permit may be
modified to incorporate that standard.
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5. Any variance from water quality standards specific to a permit must be re-evaluated by
the State at each triennial review of water quality standards. [See 40 C.F.R. Section
131.20(a).]

Section V. Compliance Monitoring and Evaluation Program

The State agrees to maintain an effective compliance monitoring and evaluation program.
For purposes of this MOA, the term “compliance monitoring and evaluation” shall refer to all
efforts to assess whether all dischargers are in full compliance with laws and regulations
constituting the State NPDES program, including any permit condition or limitation, any
compliance schedule, any pretreatment standard or requirement, or any previous administrative or
judicial enforcement action. Discharges endangering public health shall receive immediate and
paramount attention. The State will operate a timely and effective compliance monitoring system to
monitor and track compliance by dischargers with their permit conditions (e.g., effluent limits and
compliance schedules) and any applicable enforcement action. The State will directly enter or
upload the compliance momtoring and evaluation data on a schedule as required in the State 106
Workplan into ICIS-NPDES. Compliance monitoring shall focus on major dischargers and those
other dischargers or types of dischargers identified in the State 106 Workplan in accordance with
the priorities and time frames for compliance tracking as established in this MOA and as further
delineated in the State 106 Workplan. All compliance monitoring and evaluation activities shall be
undertaken in such a manner that, if the situation requires, will lead to timely, appropriate and
effective enforcement actions as outlined in Section VI. As indicated in Section ITI.A. of this MOA,
the State shall maintain complete records of all material relating to the compliance status of
dischargers within the State, including Compliance Schedule Reports, DMRs, Compliance
Inspection Reports, any other reports that permittees may be required to submit under the terms and
conditions of a State permit or an approved pretreatment program (when applicable), and
documents related to any administrative or judicial enforcement action.

A. Schedule Dates

The State will track the submission of all documents required pursuant to permit conditions
or schedules, or any applicable administrative or judicial enforcement actions. In order to
determine a discharger’s compliance status, the State will conduct a timely and substantive
review of all such submitted documents and consider enforcement action in the event a
required document is not timely submitted or is otherwise inadequate.

B. Review of Self-Monitoring Information and Other Compliance Reports

L. For all major dischargers and those other dischargers or types of dischargers
identified in the State 106 Workplan, the State will update ICIS-NPDES in
accordance with sub-paragraph B.3 below with the information necessary to
determine if:

a. any required self-monitoring reports (including DMRs or other reports
required to be submitted pursuant to a permit or an applicable administrative
or judicial enforcement action) are submitted on time;
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b. the submitted reports are complete; and

c. the permit conditions (e.g., effluent limits and compliance schedules) or
requirements of an applicable administrative or judicial enforcement action
are met.

The State will conduct a timely and substantive review of all such reports received
and all independently gathered information to evaluate the discharger’s compliance
status. This evaluation will be uniform and consistent with the Enforcement
Management System (EMS) as referenced in Section V.E.

The State will ensure that monitoring and evaluation data are entered directly into
ICIS-NPDES or into a data management system which is uploaded into ICIS-
NPDES. Data entry and accuracy rates will be as established in the State 106
Workplan. ‘

DMR forms or electronic versions thereof, for any monitoring data required by an
NPDES permit (or the NPDES portion of a State permit), shall be consistent with the
requirements of 40 C.F.R. § 122.2.

Pursuant to 40 C.F.R. § 122.2, EPA may object in writing to deficiencies in reporting
forms used by permittees or the State. The State will ensure that deficiencies
identified by EPA are adequately addressed.

For all major dischargers subject to regulation under Section 402 of the CWA, the
State will submit, on a quarterly basis, an automated Quarterly Noncompliance
Report (QNCR) with appropriate annotations for all instances of non-compliance as
set forth in 40 C.F.R. § 123.45. The QNCR shall include the information set forth in
40 C.F.R. § 123.45 including:

a. Facility name, location, and permit number;

b. Description and date history of each noncqmpliance;

c. Description of and dates of actions by the State to obtain compliance;
d. Current compliance status (including date of resolution or return to

compliance if it has occurred); and
e. Mitigating circumstances.
The State agrees to utilize ICIS-NPDES to produce the automated QNCR with hand-

written annotations, if necessary. EPA agrees to provide assistance in generating
these automated QNCRs. Per 40 C.F.R. § 123.45(d), the State shall submit the
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QNCR on November 30th, February 28th, May 31st, and August 31stof eaéh year.
Dates are dependent upon ICIS-NPDES.

On a quarterly basis, EPA will generate for the State’s review a list (e.g., the Watch
List) of facilities which appear to be in non-compliance based on certain EPA
selection criteria. The State will confer with EPA conceming data correction, if
applicable, and/or the appropriate enforcement response for these facilities. The
State will advise EPA if the State has already initiated enforcement.

EPA will from time to time review ICIS-NPDES data agéinst source documents
(DMRs, inspection records, enforcement actions, etc.) to verify the accuracy of the
ICIS-NPDES data and the QNCRs.

In accordance with 40 C.F.R. § 123.26(b)(4), the State shall maintain procedures for
receiving and ensuring proper consideration of information about alleged violations
submitted by the public.

40 C.F.R. § 123.45(b) requires the submission of a Semi-Annual Statistical Summary
Report (SSSR) containing information concerning the number of major dischargers
with two (2) or more violations of the same monthly average limitation within a six
(6) month period. EPA will generate the SSSR from ICIS-NPDES bi-annually for
the periods ending June 30th and December 31st and provide the draft to the State on
August 31st and February 28th, respectively, for review and submission.

40 C.F.R. § 123.45(c) requires the submission of an Annual Noncompliance Report
(ANCR) containing information conceming the number of non-major discharges in
noncompliance. EPA will generate the ANCR annually from ICIS-NPDES and

provide the draft to the State by the last day of February for review and submission.

EPA shall provide the State notification of citizen complaints through a phone call,
email message, or copy of the written complaint.

Facility Inspections

1.

Types

The different types of compliance inspections are described in the Foreword of the
latest edition of EPA’s NPDES Compliance Inspection Manual. The manual may
be found at EPA’s website.

General Procedures

In accordance with the requirements contained in 40 C.F.R. § 123.26, the State shall
maintain and implement an inspection and surveillance program to determine the
compliance status of dischargers independent of information supplied by dischargers.
The State and EPA will develop, as part of the State 106 Workplan, an inspection
plan of individual major dischargers proposed to be the subject of compliance audits
and inspections and a projection of the number of minor dischargers to be inspected
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for the coming year (October through September). The inspection plan is a living
document and may be amended at any time dependent on priorities of and in
consultation with EPA and the State. Unless otherwise agreed to by EPA in writing,
the State shall conduct compliance inspections as provided for in the State 106
Workplan. The State will give EPA adequate notice and opportunity to participate
with the State in its inspection activities. EPA or the State may determine that
additional inspections are necessary to assess compliance. If EPA makes a
determination that additional inspections are necessary or appropriate, EPA shall
notify the State of such determination and may perform the inspections alone or
jointly with the State or may request that the State conduct those inspections. EPA
will keep the State fully informed of its plans and the results of any inspections.
Pursuant to 40 C.F.R. § 123.24(b)(4)(i), EPA will normally provide the State at least
seven (7) calendar days notice before a joint or independent inspection is conducted.

Reporting Schedule

The State will ensure data entry of necessary inspection information, including
violations detected which will cause the facility to be in Significant NonCompliance
(SNC), into ICIS-NPDES in accordance with and on a schedule established in the
State 106 Workplan. All inspection reports will be thoroughly reviewed by the State
to determine what, if any, enforcement action (as outlined in Section VI of this
MOA) shall be initiated. The State will forward copies of inspection reports to EPA
upon request. Where an audit or inspection is conducted solely by EPA, a copy of the
audit or inspection report will be forwarded to the State within sixty (60) calendar
days after the inspection or at the time it is transmitted to the audited or inspected
facility.

Biomonitoring Inspections

Except as otherwise set forth in the State 106 Workplan, the State shall have the
ability to conduct biomonitoring inspections, have them conducted through
designated contractors, or have an equivalent program to independently verify a
discharger’s compliance with the WET requirements of its permit.

D. Miscellaneous Compliance Activities

1.

Information Requests

Whenever EPA or the State requests information from the other concerning a
specific discharger and the requested information is not available from the files, that
information will be researched and, if possible, provided to the requesting agency
within a reasonable time.

Laboratory Quality Assurance

The State will plan, initiate, and maintain a program as provided in the State 106
Workplan to ensure that laboratories doing work for the State permitted dischargers
follow approved quality assurance protocols.
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3. Emergency Pollution Incidents
EPA and the State shall immediately notify each other by telephone or through a
mutually agreed upon emergency response protocol upon receipt by EPA or the State
of any information concerning a situation which in its opinion poses an actual or
threatened pollution incident that may result in endangerment to human health or the
environment. The State shall also ensure that all potentially affected downstream
drinking water intake facilities are notified of the situation (including notification
across state lines when applicable) so that they can take appropriate actions to
minimize risk to the public. The State shall be notified at (919) 733-5083. These
numbers are staffed by the Emergency Response Coordinator, PERCS Unit. The
EPA shall be notified by telephone at (404) 562-8700 (Region 4 Emergency
Response Section/Waste Management Division) or (800) 424-8802 (National
Response Center, Washington, DC).

E. Enforcement Management System (EMS)

Within one hundred and twenty (120) calendar days of the execution of this MOA or as
otherwise established in the State 106 Workplan, the State shall submit to EPA for review
and comment a current EMS, which is otherwise known by the State as the DWQ EMS.
The EMS is a document outlining procedures, policies, etc., to be used by the State in
conducting official business (e.g., inspections, enforcement actions, assessment of penalties,
etc.). Such procedures and policies with respect to enforcement shall be consistent with
EPA’s “Enforcement Response Guide” for the NPDES program and shall include
application of technical review criteria for screening the significance of violations,
procedures and time frames for selecting appropriate initial and follow-up response options
to identified violations, and procedures for maintaining a chronological summary of all
violations. The State shall implement the EMS. The State agrees to submit any changes to
the EMS to the EPA Region 4, Water Programs Enforcement Branch for review and
comment.

Section V1. Enforcement

Timely and Appropriate Enforcement Responsibility

1. The State is responsible for commencing and completing timely and appropriate
enforcement action (as set forth in this Section) against dischargers in violation of
the laws and regulations constituting the State NPDES program, including any
permit conditions or limitations, compliance schedules, pretreatment standards or
requirements, or previous administrative or judicial enforcement actions. This
responsibility encompasses violations detected through any means including, without
limitation, the compliance monitoring activities set forth in Section V above.

2. A State enforcement action shall be considered timely and appropriate if it:

a. Addresses all identified violations of the laws and regulations constituting the
State NPDES program and Sections 301, 302, 306, 307, 308, 318, 402, or
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405 of the CWA including, without limitation, discharging without a required
permit and violations of effluent limitations, pretreatment standards and
requirements, compliance schedules, all other permit conditions, or any
previous administrative or judicial enforcement action.

b. Seeks or imposes, where appropriate, penalties consistent with 40 C.F.R.
§ 123.27 and the factors set forth in Sections 309(d) and 309(g)(3) of the
CWA,;

c. Adequately addresses the injunctive relief necessary to bring the discharger

back into compliance within a reasonable period of time and pursuant to an
appropriate schedule which contains interim milestones necessary to measure
the progress towards a final compliance date;

d. Is commenced and completed within the time frames set forth in this
Section VI.A; and
e. Is consistent with the other provisions of this Section VLA.

In the case of a violation by a major discharger, or other dischargers or types of
dischargers identified in the Sate 106 Workplan, or for a violation that would cause a
facility to be in SNC, the State will determine within thirty (30) days the appropriate
initial response to the violation. Where the State has determined an enforcement
action is appropriate, it shall commence such appropriate enforcement action within
thirty (30) calendar days of its determination of the initial response. This response
shall be documented in the compliance and/or enforcement file within sixty (60)
days of identification of the violation. It is recognized that a definition for SNC has
not been developed for conventional minors, storm water, CAFOs, SSOs or CSOs.
Therefore, as definitions for SNC are developed for these categories, the timelines
for initial response will be established in the State 106 Workplan. The date of

- identification of the violation is the point at which the State enforcement staff leams
of the violation. The State shall make every effort to pursue and complete all the
enforcement actions it takes within a reasonable amount of time.

Enforcement actions determined to be appropriate by the State with respect to any
violations other than those identified in Paragraph A.3 above, while generally given
lower priority, should be commenced and completed within a reasonable amount of
time.

If an initial response action by the State proves not to be effective in bringing the
discharger into compliance within the required or a reasonable time period, timely
and appropriate enforcement action requires that the State or EPA shall follow up
with other, more significant enforcement mechanisms to achieve timely and
appropriate compliance.
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For violations which present an imminent and substantial endangerment to the
health, safety, or welfare of the public or to the environment of the State, the State
shall take timely and appropriate enforcement action to effect the immediate
correction of the violation which may include, but not be limited to, a complaint for
injunctive relief under N.C. General Statute §§ 143-215.3(a)(5) and 215.6C or an
immediate final order pursuant to N.C. General Statute § 143-215.3(a)(12). Such
action shall be taken as soon as possible after the State or EPA makes a
determination that the condition or activity is of a nature which, if not abated, may
pose an imminent and substantial endangerment to the health, safety, or welfare of
the public (when appropriate, such action should be taken within ten (10) calendar
days from the initial notification to the State of the condition or activity).

Copies of all formal enforcement and penalty actions issued against all dischargers
shall be submitted to EPA upon request.

In accordance with 40 C.F.R. § 123.24(b)(3), the State shall retain records that
demonstrate that its enforcement procedures result in: appropriate initial and follow-
up response and enforcement actions that are applied in a uniform and timely
manner; enforcement actions that clearly define what the discharger is expected to do
by a reasonable date certain pursuant to an appropriate schedule which contains
interim milestones necessary to measure the progress towards final compliance; and
the assessment of a civil penalty, when appropriate, based on the consideration of
factors set forth in Sections 309(d) and 309(g)(3) of the CWA, or factors established
in a State penalty policy consistent with Sections 309(d) and 309(g)(3) of the CWA,
and in an amount appropriate to the violation. Such records would include penalty
calculations and/or penalty rationale.

B. EPA Actions

1.

The Revised Policy Framework for State/EPA Enforcement Agreements, signed by
then Deputy Administrator A. James Bammes on August 25, 1986 (the 1986 Policy),
sets forth the expectations for the working relationship between EPA and states in
the compliance and enforcement program. It outlines a “no surprises” approach to
partnering with states to enforce environmental statutes and regulations. The policy
identifies some criteria and examples of instances when it makes sense for EPA to
play a major role, and where federal resources, expertise and authorities can be
critical to achieving a comprehensive and effective resolution of violations.
Examples of instances where direct federal action is appropriate include the
following: (a) a state or local agency requests EPA action; (b) a state or local
enforcement response is not timely and appropriate; (c) national precedents (legal or
program) are involved; (d) there has been a violation of an EPA order or consent
decree; and (¢) federal action would support the broader national interest in deterring
noncompliance. Factors EPA will consider in deciding whether to take direct
enforcement in the above type cases include: (a) cases specifically designated as
nationally significant (e.g., significant noncompliers; explicit national or regional
priorities); (b) significant environmental or public health damage or risk involved;
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(c) significant economic benefit gained by the violator; (d) interstate issues; and (e)
repeat patterns of violations and violators.

2. EPA will verify and determine the timeliness and appropriateness of State
enforcement actions. In instances where EPA determines that the State has not
commenced or has not completed a timely or appropriate enforcement action for
violations by any discharger in accordance with Section VI.A, above, EPA may
proceed with any or all enforcement options available under the CWA agamst the
discharger in violation.

3. Pursuant to Section 309(a)(3) of the CWA, EPA may take direct enforcement action
as the Agency deems appropriate. EPA generally will provide the State with
advance notice at an appropriate management level prior to taking a direct federal
action. This notice can be written, electronic (email), or by a telephone call. EPA
will provide and the state will provide, upon request, each other with copies of any
enforcement actions taken. Early and full communication and coordination between
EPA and the state, (e.g., early notification of inspections, the basis of and intent for
enforcement actions prior to initiation of any action, and other information sharing)
have proven very effective in resolving compliance and enforcement matters. The
parties to this agreement recognize that issues of imminent and substantial
endangerment and criminal cases may present special circumstances and may not
permit the same level of pre-filing coordination.

C. Appropriate Involvement of the State Office of the Attorney General
The State will establish procedures for routine coordination on enforcement cases between
the State and the appropriate legal resources within the State such as the State Attorney
General (AG), including notification of proposed enforcement actions and general time

frames for actions from case referral to filing.

D. Nothing in this agreement should be construed to constitute or create a valid defense to
regulated parties in violation of environmental statues, regulations, or permits.

Section VII. Pretreatment

This Section is intended to supplement the requirements of the other Sections of this MOA
so as to define the State and EPA responsibilities for establishment and enforcement of the National
Pretreatment Program under Sections 307(b) and (c) and 402 of the CWA and EPA policies and
guidance. To the extent the specific requirements set forth below are inconsistent with requirements
in other Sections of this MOA, the specific requirements in this Section shall control.
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General Program

The State has primary responsibility for ensuring:

1.

2.

Enforcement against sources introducing pollutants prohibited by 40 C.F.R. § 403.5;

Application and enforcement of N.C. General Statute § 143-215.3(a)(14) and N.C.
Administrative Code title 15A.4.2H.0900 et seq., and the National Categorical
Pretreatment Standards (NPS) established by EPA in accordance with Section 307 of
the CWA;

Review, approval, denial and oversight of POTW Pretreatment Programs to see that
N. C. General Statute § 143-215.3(a)(14) and N.C. Admin. Code tit. 15A.4.2H.0900
et seq, is enforced in accordance with procedures outlined in that Chapter and federal
regulations;

Incorporation of POTW Pretreatment Program conditions in permits issued to
POTWs as required in N. C. General Statute § 143-215.1 and N.C. Admin. Code tit.
15A.r.2H.0100 to be in conformance with Section 402(b)(8) of the CWA and 40
CF.R. §403.8;

Review and, as appropriate, approval of POTW requests for authority to modify
categorical pretreatment standards to reflect removal of pollutants by a POTW in
accordance with 40 C.F.R. §§ 403.7, 403. 9 and 403.11 and enforcement of related
conditions in the municipal permit;

POTW Pretreatment Programs comply with requirements specified in
40 C.F.R. § 403.8 and the POTW’s State permit.

Permitting

1.

The State shall control through permits, all significant [Us which do not discharge to
an approved POTW program which issues a permit. The State shall issue these
permits in accordance with 40 C.F.R. § 403.8 and consistent with EPA’s Industrial
User Permitting Guidance Manual (September 1989). The State will issue, reissue,
or modify permits according to the procedures outlined in Section IV of this MOA.

Section 403.6(a) NPS Categorical Standards

The State shall review requests from IUs for industrial category or subcategory
determinations received within sixty (60) calendar days after the effective date of an
NPS for a subcategory under which an IU believes itself to be included and prepare a
written determination and justification as to whether the State shall forward its
findings together with a copy of the request and necessary supporting information to
the EPA, Region 4 Water Programs Enforcement Branch Chief for concurrence. If
EPA does not modify or object to the State proposed findings within sixty (60)
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calendar days after receipt thereof, the State may take action approving or denying
the request.

Section 403.7 Removal Credits

The State shall review POTW applications for removal credits for IUs who are or
may be subject in the future to NPS. The State findings together with application
and supporting information shall be submitted to the EPA Region 4 Water Programs
Enforcement Branch Chief for review. No removal credits request shall be approved
by the State if, during the thirty (30) calendar days (or extended) evaluation period
provided for in 40 C.F.R. § 403.11(b)(1)(i1) and any hearing held pursuant to

40 C.F.R. § 403.11(b)(2), the EPA objects in writing to the approval of such a
submission.

Section 403.13 Variances From Categorical NPS for Fundamentally Different

Factors (FDF)

The State shall make an inttial finding on all requests from IUs for variances from
categorical NPS for FDF and, in cases where the State supports the variance, shall
submit its findings together with the request and supporting information to the EPA
Region 4 Water Programs Enforcement Branch Chief for a final review. The State
will not grant a FDF request until written concurrence has been received from EPA.
The State can deny requests for FDF without EPA review.

A. Compliance Monitoring

1.

The State shall carry out independent inspection and surveillance procedures to
determine compliance or noncompliance by the POTW with pretreatment conditions
incorporated into their permit. The State also will carry out inspections and
surveillance procedures to determine, independent of information supplied by the
IUs, whether a representative sample of the IUs are in compliance with the NPS.
Upon request, the State will provide EPA copies of any notice received from a
POTW that relates to a new or changed introduction of pollutants to the POTW. The
State shall carry out independent inspection, surveillance and monitoring procedures
in accordance with 40 C.F. R. § 403.8 which will determine compliance or
noncompliance with pretreatment conditions in [U permits issued by the State.

The State will conduct monitoring of approved local pretreatment programs to ensure
POTWs implement the program consistent with the Pretreatment Compliance
Monitoring and Enforcement Guidance (EPA, September 1986).

The State will develop procedures and time frames for reviewing momnitoring reports,
including reports submitted by POTWs and semi-annual reports submitted by
categorical and significant non-categorical IUs in areas without local programs;
establishing and maintaining a complete inventory of POTWs with pretreatment
programs; and conducting annual audits or inspections or equivalent review of
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program elements of POTWs with approved programs, including a sample of [Us in
the POTW, consistent with State 106 Workplan commitments.

4. The State also shall have a plan for completing an inventory of all categorical and
significant non-categorical IUs.

5. The State, as the Control Authority, will establish procedures and time frames for
effective monitoring of IUs of POTWs consistent with 40 C.F.R. §§ 403.8(f) and
403.10(e). Included shall be procedures and time frames for reviewing monitoring
reports including reports submitted by categorical and significant IUs.

6. The State shall also keep an updated inventory of all categorical users and significant
IUs which it permits. The State, as the Control Authority, is responsible for
inspecting and sampling IUs at least once per year consistent with 40 C.F.R.

§ 403.8(H(2)(v).

7. The State shall provide EPA with the following information concerning Significant
Industrial Users (SIUs) which it permits, as well as any other information required
by the State 106 Workplan:

a. An annual report of implementation;
b. A pretreatment facility inspection and sampling plan;
c. A quarterly noncompliance report for all SIUs to include:

)] facility name;
2) location and permit number;
3) description and date history for each noncompliance;

4) description of State actions and dates of State actions to obtain
compliance;

(5) current compliance status, including date of resolution or return to
compliance date; and

(6) mitigating circumstances.

D. Enforcement

1. The State will have enforcement response procedures and time frames consistent
with the Pretreatment Compliance Monitoring and Enforcement Guidance, for State-
permitted IUs, and with the Guidance for Reporting and Evaluating POTW
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Noncompliance with Pretreatment Implementation Requirements (EPA, September
1989) for POTWs. This includes reporting all the State regulated POTWs (including
minor POTWs with approved pretreatment programs) on the QNCR when reportable
noncompliance (RNC) and SNC criteria are met. These procedures will include
initiating appropriate enforcement action where POTW:s fail to submit approvable
pretreatment programs, have violations of State pretreatment requirements, or fail to
submit timely reports. The State also will have procedures for evaluating whether
POTWs are initiating appropriate enforcement responses to violations by IUs.
Where POTWs are not the primary control authorities, the State is directly
responsible for having these procedures in place for categorical and significant non-
categorical IUs in accordance with 40 C.F.R. § 403.8(f)(2). These procedures will
be reviewed annually.

2. The State will initiate enforcement action against permittees with pretreatment
- programs that are in SNC, as a result of: failure to meet milestones in enforceable

schedules for submitting required local pretreatment programs; violations of effluent
limits; and delinquent POTW pretreatment reports. Enforcement actions against
these POTWs will be taken consistent with the criteria and time frames for the State
program. The State also will initiate enforcement actions against POTWs for failure
to adequately implement the pretreatment program or enforce against their IUs and
will initiate IU enforcement actions where necessary, generally in conjunction with
enforcement against the responsible POTW that is failing to enforce or as part of an
overall strategy to bolster a local program. The State will ensure that POTWs
provide, at least annually, public notification of significant violations in a
newspaper(s) of general circulation that provide that meaningful public notice within
the jurisdiction(s) serviced, in accordance with 40 C.F.R. § 403.8()(2).

3. The State will ensure that, at least annually, significant violations by permitted IUs
are public noticed in accordance with 40 C.F.R. § 403.8(f)(2).

Section VIII. Transfer of Files from EPA to the State upon Subsequent Program
Authorization

Upon approval of any subsequent NPDES Program modification for additional NPDES
Program coverage by the Regional Administrator, EPA will immediately deliver to the State all
project files for pending permit applications proposed for issuance/reissuance. Project files shall
include all relevant information including but not limited to, application forms, correspondence,
draft permits, public notices, fact sheets, statements of basis, and any other documents relating to
the pending permit. EPA will ensure all project files are complete prior to delivery to the State.

EPA will deliver files for all other permits to the State in accordance with a mutually agreed
upon schedule. Files shall contain all relevant information pertaining to the issuance of the permit
as well as copies of all DMRs, all compliance reports, all enforcement actions, and other pertinent
information and correspondence. EPA will ensure all files are complete prior to delivery to the
State.



A.

28

Section IX. Program Review

The State and EPA are responsible for ensuring that the State NPDES program is consistent
with all requirements of this MOA, the State 106 Workplan, and applicable sections of 40 C.F.R.
Parts 122-125 and 40 C.F.R. Parts 140 and 403.

To ensure that these requirements are fulfilled, EPA shall:

1.

Review the information transmitted to the State to ensure that all the requirements of
Section VIII of this MOA are met.

Meet with the State officials annually, as funds allow, to observe the data handling,
permit processing, compliance monitoring, and enforcement procedures, including
both manual and automated data processing.

Examine in detail the State files and documentation of selected dischargers to
determine whether:

a. Permits are processed and issued consistently with federal requirements;
b. Easy capability exists to discover permit violations when they occur;

c. The State compliance reviews are timely; and

d. The State enforcement actions are timely, appropriate and effective.

These detailed file audits shall be conducted by EPA in the appropriate State
office annually, as funds allow. The State shall be notified thirty (30)
calendar days in advance of the audit so that appropriate State officials may
be available to discuss individual circumstances and problems with EPA. A
copy of the audit report shall be transmitted to the State when available.

Implement the requirements of the State Review Framework. EPA, in concert with
the Environmental Council of States (ECOS), has developed a State Review
Framework that evaluates the performance of state enforcement programs. The
Framework has a suggested menu of potential benefits that may be negotiated with a
state that has demonstrated adequate performance, and a suggested menu identifying
enhanced oversight that a region might conduct when state performance needs to be
improved. This negotiation may result in more or less EPA/State interaction
regarding the State’s enforcement program in the future. Until the State has
undergone the first review cycle of the Framework, and until that review results in an
agreement between EPA and the State to a different approach, the enforcement
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program review will be conducted as outlined in Section [X.1.a., b, and ¢ above. In
the year the initial review is conducted, EPA will avoid duplication with the overall
NPDES program review.

5. Determine the need for (and to hold) public hearings on the State NPDES program.

B. Prior to taking any action to propose or effect any amendment, recission, or repeal of any
statute, rule, or directive which has been approved by EPA in connection with the State
NPDES program; any action to modify program approval documents (e.g., MOA, Program
Description or Attomey General’s/Independent Counsel’s Statement); or any action to
transfer all or any part of the approved State NPDES program to another State agency or
instrument, the State shall notify the Regional Administrator and shall transmit the text of
any such change to the EPA Region 4 NPDES and Biosolids Permits Section for review and
approval pursuant to 40 C.F.R. § 123.62(b). The State shall keep EPA fully informed of any
proposed modification or court action which acts to amend, rescind or repeal any part of its
authority to administer the NPDES program. EPA acknowledges that the State has no veto
authority over acts of the State legislature and, therefore, reserves the right to initiate
procedures for withdrawal of the State NPDES program approval in the event that the State
legislature enacts any legislation or issues any directive which substantially impairs the State
ability to administer the NPDES program or to otherwise maintain compliance with NPDES
program requirements.

C. A permittee shall obtain the approval of the Regional Administrator pursuant to 40 C.F.R.
Part 136 before seeking authority from the State for the use of any altemative test method
under N.C. Gen. Stat. § 143-215.66 and N.C. Admin. Code tit. 15A.r.2B.0500 et seq.,
particularly 2B.0505(e)(4) and 2B.0508(b), that has not already been approved by EPA for
sampling/analyzing the quality of the discharge from a facility permitted under Section N.C.
Gen. Stat. § 143-215.1 and Title 15A, Subchapter 2H.0100 et seq. of the North Carolina
Administrative Code.

Section X. Computation of Time

In computing any period of time prescribed by this MOA, the day from which the
designated period of time begins to run shall not be included. The last day of the period shall be
included unless it is a Saturday, Sunday, or legal holiday, in which case the period extends until the
next day which is not a Saturday, Sunday or legal holiday.

Section XI. Approval and Effective Date of MOA

This MOA shall take effect on the date of execution by the last signatory. If the Regional
Administrator determines that any provision of this MOA does not conform to the requirements of
CWA, to the requirements of 40 C.F.R. Parts 122-125, or to any other applicable federal
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regulations, the Regional Administrator shall notify the State, in writing, of any proposed revision
or modification which must be made to this MOA. Any proposed revision must be in writing and
signed by the Director and the Regional Administrator before it becomes effective.
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DATE WILLIAM G. ROSS, JR
Secretary
North Carolina Department of Env1ronment
and Natural Resources

0CT 15 2007
DATE

REgional Administrator
U.S. Environmental Protection Agency, Region 4
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